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Court of Appeals of the District of Columbia. 


No. 2892. 

Lucien T. Reid, Appellant, 
vs. 

Harriet D. Dodge et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 32922. 

Lucien T. Reid, Plaintiff, 
vs. 

Harriet D. Dodge and Samuel J. Bradford, Defendants. 

United States of America, 

District of Columbia., ss: 

Bo it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed September 18, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 32922. 

Lucien T. Reid, Plaintiff, 
vs. 

Harriet D. Dodge and Samuel J. Bradford, Defendants. 

The petition of Lucien T. Reid respectfully shows to the court as 
follows: 

(i.) 

That he is a citizen of the United States, and a resident of the 
State of Wisconsin, and brings this suit in his own right as the bene¬ 
ficiary of a certain fund as hereinafter set forth. 

1—2892a 




2 LUC1EX T. REID VS. HARRIET D. DODGE ET AL. 

( 2 .) 

That the defendant Harriet D. Dodge is a citizen of the United 
States, and a resident of the District of Columbia, and is sued for 
the wrongful and unlawful refusal to execute the trust reposed in 
her by the terms of the will of one Horace A. Tavlor, as hereinafter 
set forth, and for her wrongful conduct in the management of the 
above mentioned fund; and that the defendant Samuel J. Bradford, 
is a citizen of the United States, and a resident of the State of Wis¬ 
consin, and is sued for the wrongful and unlawful refusal to 

2 execute the trust reposed in him by the terms of the aforesaid 
will, and for his wrongful conduct in the management of 

the above mentioned fund. 

(3.) 

That the defendant Harriet D. Dodge is the same person who 
qualified as an executrix in the aforesaid will, she having subse¬ 
quently intermarried with one Arthur .T. Dodge. 

(4.) 

That Horace A. Taylor was a citizen of the United States and a 
resident of the District of Columbia, and departed this life on the 
5th day of August, 1910. said District being his last place of 
domicile, leaving a last will and testament, dated the 8th day of 
January. 1909, which was duly admitted to probate, and recorded in 
the District of Columbia, to-wit. the third day of October, 1910. and 
a certified copy of which is hereunto annexed, marked “Exhibit A” 
and expressly made a part hereof. 

(5.) 

That said Horace A. Taylor, in paragraph four of aforesaid will, 
bequeathed the sum of Ten thousand dollars to defendants in trust 
for plaintiff in the following manner— 

“I bequeath the sum of ten thousand dollars to my executors 
hereinafter named to be invested by them in safe, interest-bearing 
securities, they to use the income therefrom for the support and edu¬ 
cation of my grandson. Lucien T. Reid, until he attains the age of 
twenty-five years, at which time they are to pay over or deliver the 
principal of said trust fund to my said grandson, if. in their opinion, 
his character and habits are then such as to make it safe and desirable 
to put him in possession of the fund. If. at that time, they deem such 
delivery unwise, and inexpedient, they shall apply the income of the 
fund as above directed until the death of said grandson, or until 
they deem it proper to deliver the fund to him. whichever shall 
happen first. In the event of the death of my grandson unmarried, 
and without issue before he attains the age of twenty-five I 

3 direct that the above bequest shall revert to my estate; in case 
he attains that age and dies before the delivery of the said 

fund to him, I direct that same be paid over to his legal representa¬ 
tives. as part of his estate. The said fund and income, while in the 
hands of my executors, shall not be liable for the debts of my said 
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grandson, and he shall have no power to anticipate, assign, charge, 
or hypothecate the same in any manner whatever.” 


( 6 .) 

Plaintiff is informed and believes and upon such information 
avens that the said defendants have never acted in the capacity of 
trustees, hut have undertaken to perform the duties imposed upon 
them as trustees aforesaid; while they were and still are acting and 
claiming to be executors; that on the 3d day of November, 1913, 
the said defendants were dismissed as executors by the Probate Court 
of the District of Columbia; that since said date, and up to the pres¬ 
ent time the said defendants have continued to hold themselves out 
to the plaintiff as executors of the last will and testament of Horace 
i . 1 a\ lor, deceased, and that although said defendants have abso- 
Uitely possession and control of said fund, they have never acknowl¬ 
edged themselves to be, or qualified as, trustees of said fund. That 
such action on the part of the said defendants is wrongful and un¬ 
lawful, and constitutes a fraud on this plaintiff. 

( 7 .) 

That said defendants acting as executors as aforesaid neglected 
and failed to file any final report, and that no final order or order of 
distribution was made in said estate, and that the Supreme Court 
of the District of Columbia, sitting in Probate Court never made 
an.v order transferring the title to said trust fund from the 
4 said defendants as executors to the defendants as trustees, 
and that the said defendants demanded as a condition prece¬ 
dent to paying any interest oh said fund to this plaintiff, that he 
sign a receipt expressly waiving any cause of action he may have 
against them by reason of their wrongful and negligent conduct in 
the management and investment of said trust fund, and that such 
conduct is wrongful and unlawful and constitutes a breach of trust 


( 8 .) 

Plaintiff further alleges on information and belief, and charges 
the fact to be, that upon the filing of the first report of said defend¬ 
ants as aforesaid, and upon a hearing to be had upon such report 
by the auditors of the Probate Division of said Court, the said audi¬ 
tors were about to allow interest to this plaintiff on said trust fund, 
at the rate of six per cent per annum, for the year immediately 
succeeding the death of the said testator, but were prevented from 
doing so by the said defendants, their agents and attorneys, and that 
such conduct on the parti of said defendants was in direct hostility 
to the interests of this plaintiff and constitutes a breach of trust. 


( 9 .) 

That within a reasonable time after the expiration of one year 
from the date of the death of the said Horace A. Taylor deceased, 
this plaintiff demanded payment of the interest for one year on said 
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fund, but that said defendants wrongfully and unlawfully refused, 
and Mill refuse to pay the same to this plaintiff. That this plaintiff 
has repeatedly requested said defendants to appear as trustees 
5 before a court of competent jurisdiction, in order that this 
plaintiff s right to said interest might be determined, but 
that said defendants refused and continue to refuse to so to do. 

( 10 .) 

That the said defendants wrongfully and unlawfully refused and 
neglected and still refuse to pay to this plaintiff, the interest which 
has accumulated on said fund, since the expiration of one year after 
the date of the death of the said Horace A. Taylor, deceased, and 
which said defendants have repeatedly admitted belongs to said 
plaintiff, except in a manner which would deprive this plaintiff of 
bis right to recover the interest on said fund for the first year after 
the death of the said Horace A. Taylor. That such conduct was 
wrongful and unlawful, and that it defeated the express intention 
of the said Horace A. Taylor, as shown by bis last will and testament, 
and ha a caused this plaintiff great hardship. 

( 11 .) 

That bv with-holding the above mentioned interest, and by con¬ 
duct and threats, the said defendants have attempted to coerce this 
plaintiff and prevent him from enforcing bis rights under said will; 
that such conduct was wrongful and constitutes a breach of trust 

( 12 .) 

That, the plaintiff has repeatedly endeavored to effectuate an ami¬ 
cable settlement of the differences as to the interest due this plaintiff, 
and in fact did make an agreement with said defendants, in 
pursuance of which plaintiff sent to the said defendants a re¬ 
ceipt covering plaintiff’s claim for interest on said fund. 
That said defendants refused to accent said receipt of the plain¬ 
tiff. but that said defendants wrongfully and unlawfully and with 
the intent to mislead and defraud the plaintiff, sent to this plain¬ 
tiff a receipt for plaintiff to sign, as a condition precedent to paying 
the interest to him, which receipt covered matters other than that of 
the interest on said fund, in question, and which, if plaintiff signed 
the same, would deprive him of bis rights under the will of the said 
Horace A. Taylor, deceased. That said conduct was fraudulent and 
wrongful, and constitutes a breach of trust. 

(13.) 

That said defendants attempted to invest said fund in shares of 
stock of the First National Rank of Hudson, Wisconsin, and sent 
to this plaintiff an affidavit as to the value of such stock for the pur¬ 
pose of inducing said plaintiff to acquiesce in such investment. That 
such conduct was not in accordance with the terms of the will, direct¬ 
ing the investment to be made in “safe, interest bearing securities” 
and was wrongful and unlawful, and constitutes a breach of trust. 
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( 14 .) 

That after the plaintiff remonstrated against such investment, the 
said defendants planned to leave said fund on deposit in some bank, 
the name of which is unknown to this plaintiff. That such conduct 
of the said defendants was wrongful and unlawful, and constitutes 
a breach of trust. 

v (15.) 

That the said fund hereinbefore mentioned was invested by said 
defendants in District of Columbia real estate, securities; that at the 
time of the investment, no notice or information in regard thereto 
was given to this plaintiff; that this plaintiff is informed and believes, 
and avers the fact to he that at the time of this said investment by the 
said defendants of said fund, the District of Columbia real estate 
market was in a depressed and uncertain condition, and that such 
securities were not and are not now a suitable investment. That such 
investment was not authorized and never approved by the proper 
court, and that said defendants have never reported to the proper 
court as to the money realized from such investment. 

( 16 .) 

That said defendants are unfriendly and hostile to this plaintiff, 
and that the pecuniary interests of the said Harriet D. Dodge, under 
the will of the said Horace A. Taylor, deceased, are diametrically 
opposed to those of this plaintiff, and that further administration of 
this fund by said defendants would lie detrimental to the best inter¬ 
ests of this plaintiff. 

(17.) 

That a non-resident trustee renders transactions between plaintiff 
and trustees awkward and cumbersome. 

(18.) 

That the fund is in the District of Columbia and that this Hon¬ 
orable Court has jurisdiction of the same. 

8 Wherefore your petitioner prays as follows: 

1. That this Honorable Court take jurisdiction of the said 
fund and said trust. 

2. That writs of subpoena be issued out of this Honorable Court 
requiring defendants Harriet D. Dodge and Samuel J. Bradford to 
appear on a day certain to be named therein and answer the exigen¬ 
cies of this bill, answer under oath however, being expressly waived, 
as to each and all of said defendants. 

8. That defendants be required to render an account of all and 
every sum of money coming into their hands as trustees. 

4. That defendant Harriet D. Dodge be removed as a trustee and 
defendant Samuel J. Bradford be removed as trustee. 

5. And for such other and further relief as to the court may seem 
proper in the premises. 

LUCIEN T. REID. 
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State of Wisconsin, 

County of La Crosse, ss: 

Re ‘| d ’ d .°f lemnl V , ' re ? 1 that 1 have read the afore- 
^>nf S tl ro f C i f fi int ’ by me sub * cnbed , and that I know the con- 

unon ner onli ’ ‘i mutl< ? nn(1 * hin »» ‘‘ontained therein stilted 
upon personal knowledge are true and those stated upon information 
and belief, I believe to be true. 

LUCIEN T. REID. 

^Subscribed and sworn to before me this 28 day of August A. D. 

tsEAL J MARIE A. SIMMERLING, 

Notary Public, La Crosse County ’, Wis. 

My commission expires Dec. 26, 1915. 


y Exhibit “A.” 

I’ H j race , A - T a . ylor ’ of the District of Columbia, do make Dub 
hsh and declare this to be my last will and testament ’ P 

. 1 (louse and bequeath to mv wife. Harriet Dunnell Tavlnr mw 
ouse and lot in the city of Washington. District of Columbia being 
the premises known as No. 2007 Massachusetts Avenue Northwesf 
in fee simple absolute, to her and her heirs forever ’ 

t K " the sa,d house and lot should be sold before mv decease 

wife in iieu there ° f the 0^ wa 

nric^Is L d oioney or in property, real or personal, at such 
p e a. m a.' be agreed upon by my executors, such realty to be held 
by her ami her heirs in fee simple absolute forever. ' 

• . the residue of mv real property, including anv that mav here 

herein £ equeath * he s, ' m of ten thousand dollars to mv executors 

turit e 6 thevt^i .invested bv them in safe inteLtbearfng 
' the - v (o us , e the income therefrom for the support and edii 
“‘'T 0 / r 'W grandson, Lucien Reid, until he attainsThe age of 
' ,' e- ®t which time they are to pav over or deliver the prin- 

10 3 • ° f ? ,d ‘ n,st f,,nd t0 my said grandson if in their 

pinion, his character and habits are then such as to make 

Tf „t it 4 f/f nnf ’ desirable to put him in possession of the fund 

cteTss ss s! h T i “*•»«» i.: 
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legal representative as a part of his estate. The said fund and in¬ 
come, while in the hands of my executors, shall not be liable in any 
manner tor the debts of my said grandson, and 

2 . 

he shall have no power to anticipate, assign, charge, or hypothecate 
the same in any manner whatever. 

o. I bequeath to my said wife all my personal effects, furniture 
and household effects, and my horses, carriages and stable furnish¬ 
ings wherever they may be located. 

fj. The residue of my personal estate, including moneys and cred¬ 
its in my name and belonging to me now or at the time of my death, 
I. g.i\e bequeath to my said wife and daughter to be equally 
divided between them, share and share alike. 

7. If my said wife and daughter so desire, the said residue of my 

real estate, may be kept together and the income therefrom 
11 divided equally between them as it may accrue. And if they 

so desire there shall be no sale of the said residue of my per¬ 
sonal estate by my executors, but they shall collect and pay over the 
income therefrom to my said wife and daughter, or divide the said 
residue in kind between my said wife and daughter, upon such terms 
as they, my said wife and daughter may agree upon. 

8. 1 nominate and appoint my said wife and Samuel .T. Bradford, 
of Hudson, Wisconsin, to he the executors of this my last will, and 
herein direct that neither of them shall be required to give bond for 
the due performance of their duties as such. They shall have the 
power, and it shall be their duty to collect all income from the said 
residue of my estate, as long as the said residue shall remain undi¬ 
vided, and divide the same between my said wife and daughter as 
herein provided. 

9. 1 he provision herein made for my said wife shall be in lieu 
of her dower interest in my estate. 

In witness whereof I have hereunto set my hand and seal this 8th 
day of January 1909. 

H. A. TAYLOR, [seal.] 

Signed, sealed, published, and declared by the said testator, Horace 
A. Taylor, as his last will and testament, in the prasence of us all 
being present at the same time, who, at his request, in his presence, 
and in the presence of each other, have hereto subscribed our names 
as witnesses. 

FELIX A. REEVE, 

Washington, D. C. 

R. E. TYNER, 

Washington, D. C. 

CHAPMAN W. MAUPIN, 

Wash., D. C. 
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Form No. 78. 


12 

Supremo Court of the District of Columbia, Holding Probate Court. 
District of Columbia, To wit: 

I James Tanner, Register of \\ ills for the District of Columbia,, 
Clerk of the Probate Court, do hereby certify, That the foregoing 
is a true copy of the original will ot Horace A. Taylor deceased, tiled 
and recorded in the oil ice of the Register of M ills for the District of 
Columbia, Clerk of the Probate Court, aforesaid; and that the said 
will after having been duly proven was, by order of the said Court, 
in accordance with the laws of the District of Columbia, admitted to 
probate and record on the 3 day of October, A. D. one thousand 
nine hundred and ten. 

I further certify. That said will was duly executed and proved 
agreeably to the laws and usages of the District of Columbia, and 
that I have compared the foregoing copy of said will thereof, with 
the original record in said oil ice, and lind it to be a full, true and 
correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, this 1(3 

dav of September, A. D. 1014. 

- [seal.] JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


13 Answer of Defendants. 

Filed November 13, 1914. 

******* 

The defendants Harriet D. Dodge and Samuel J. Bradford, for 
answer to so much or such parts of the Bill of Complaint filed in the 
above-entitled cause as the said defendants are advised is material for 
them to make answer to, and now and at all times hereafter saving 
and reserving to themselves all manner of benefit and advantage of ex¬ 
ception to the many errors and insufficiencies in said Bill contained, 
say: 

First. Thev admit the allegations of paragraph one of said Bill. 

Second. They admit that their respective citizenship and resi¬ 
dence as set forth in paragraph two of said Bill, but deny the re¬ 
maining allegations of said paragraph for the reasons hereinafter 
set forth. 

Third. Thev admit the allegations of paragraph three of said 
Bill. 

Fourth. They believe the allegations of paragraph four to be true, 
but in so much as the matters therein referred to are all of record, 
for greater certainty they refer to said records. 

Fifth. They believe that paragraph four of said Horace A. Tay¬ 
lor’s will is correctly set forth in paragraph five of said Bill, but for 
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greater certainty refer to the record of said will in the office 
14 of the Register of Wills of the District of Columbia. 

Sixth. Answering such portions of paragraph six of the Bill 
herein as the defendants are advised by counsel are material, de¬ 
fendants say they are performing as executors the duties imposed 
upon them in connection with said $10,000 fund, and complying 
with specific directions and provisions of the will of testator, and in 
conformity with the law of this District. They deny that they have 
ever, by any order of the Probate Court in this District, been dis¬ 
missed as such executors, but say they are now, and have been con¬ 
tinuously since their qualification as executors in 1910, acting as 
such. That as such executors they filed in the Probate Court of 
this District their account as executors of the Last Will and Testa- 
fent of the said Horace A. Taylor, deceased, and that said account 
contained, among other items of credit, the following • 


Check to Riggs National Bank, investment in two notes 
of $5,000 each, made by Simon N. Myer, dated March 
11, 1912, payable 3 years after date, and secured by 
trust on lots 28 and 29, Square 291, to be held under 
the terms of will for benefit of Lucien Taylor Reid. . $10,000.00 


Interest on bequest of Lucien Tavlor Reid from August 

5, 1911, to March 27, 1913, at’6%... 

Accrued interest on notes when purchased. 


$386.67 
29.17 


Retained by executors for support and education under 
terms of will. 


$357.50 


Defendants further say that said account, containing the fore¬ 
going Item, was, after due notice to plaintiff, presented to the Probate 
Court of this District on or about the 7th day of June, 1912. 
L> 1 hat at that time plaintiff was past twenty-two vears of age, 
and was either studying or practicing law, he being twenty 
years and five months old at the time of the death of his grand¬ 
father, the testator, Horace A. Taylor. 

That at the time of the presentation of this account to the court, 
plaintiff was represented by counsel, who objected to the approval of 
same, but said objection was overruled by the court, and the account, 
including the above Item, was duly approved by the court on the 7th 
day of June, 1912, as will appear by reference to said account on 
record in the office of the Register of Wills of the District of Colum¬ 
bia. and which is hereby referred to and made a part hereof. 

Defendants further say that the cash on hand in various banks 
to the credit of testator Taylor at the time of his death, and which 
came into the possession of defendants as executors of his will, was 
not sufficient to pay the debts existing against testator’s estate and 
the costs of administration, and that after valid claims and accounts 
had been filed in proper manner showing this, defendants, as execu¬ 
tors, filed in the Supreme Court of the District of Columbia holding 
Probate Court, their petition setting out these facts, and praying au- 
2—2892a 
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thority of the court to sell certain designated stocks belonging to the 
estate of decedent, for the purpose of obtaining sufficient cash money 
with which to pay debts and legacies. That the legacy of $10,000, 
hereinabove referred to. was one of the matters, and indeed the prin¬ 
cipal matter, to be provided for. 

That on the — day of February, 1912, by an order duly 
1G made by the justice of the Supreme Court of the District of 
Columbia then holding Probate Court, these executors were 
authorized and empowered to sell certain named stocks belonging to 
the estate of testator, for the purposes above set forth. And defend¬ 
ants now say that after the entering of this order of sale, and after, 
in compliance with same, said stocks had l>een sold, and the moneys 
for same had come into the hands of the executors, thev made the 
investment of $10,000 in the two notes of $5,000 each, set out in 
their account mentioned heretofore in this paragraph, and that said 
account, on the 7th day of June, 1912, was approved by the justice 
then holding Probate Court, and signed bv him, and that this ac¬ 
count set out and declared the nature and character of the invest¬ 
ment made hv these defendants as executors aforesaid of the $10,000 
bequeathed by testator Taylor to them as executors, and to be in¬ 
vested by them under the will in safe interest-hearing securities, the 
income to he used for the support and education of plaintiff until 
he attained the age of t wen tv-five vears. 

Said account also stated and set forth the interest due said plain¬ 
tiff from and on said fund from the 5th day of August. 1911, and 
this date being the day one year after the death of said Taylor. 

That said Probate Court, under Section 3G9 of the Code of the 
District of Columbia, had power to direct how said fund should be 
disposed of by the executors and secured to the person entitled to 
same (in this case the plaintiff) at some future period, and 
17 how it should he appropriated to prevent it lying dead and 
unproductive, and these defendants say the approval in this 
account by the court of said investment as made and reported to the 
court in said account, and of the interest thereon from August 5, 
1911, was and is an adjudication of this matter by said court, and 
defendants interpose this prior adjudication of this matter as a de¬ 
fense to plaintiff’s hill and claim, and in the same manner as if pre¬ 
sented by formal plea in bar or abatement, and further, defendants 
submit that this defense can. in the discretion of this Honorable 
Court, be heard and disposed of l>efore the trial of this cause. 

Defendants specifically deny that any action on their part has 
been or is wrongful or unlawful, or that same constitutes a fraud on 
plaintiff. 

Seventh. Answering paragraph seven of the Rill, these defendants 
say they have not filed their final report in this case, and cannot 
until final distribution he made of the $10,000 fund hereinbefore 
named, and of a balance of money shown by said report to be in 
their hands as executors of testator’s estate, and that it is true the 
Supreme Court of this District, sitting as a Probate Court, never made 
any order transferring the title to said $10,000 fund from said 
defendants as executors to the defendants as trustees, and this because 
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under Section 369 of the Code of this District the defendants hold 
said fund as executors. 

And further answering these defendant® deny that they ever de¬ 
manded as a condition precedent to paying any interest on said fund 
to said plaintiff, that, he sign a receipt expressly waiving any 
18 cause of action he may have against them by reason of their 
wrongful or negligent conduct in the management and invest¬ 
ment of said trust fund, and they deny there has been any such con¬ 
duct, or any conduct on their part wrongful or unlawful, or consti¬ 
tuting a breach of their duty herein. 

Eighth. Answering paragraph eight of said Bill, defendants say 
they have no knowledge of the matters and things therein set forth, 
hut they are advised and believe, and therefore aver that the account¬ 
ants (auditors) connected with the office of the Register of Wills 
have no power or authority to pass on, or make allowances in accounts 
submitted to them by fiduciaries for statement, but that all questions 
involved in an accounting are for the court alone, and these defend¬ 
ants deny that they or their agents or attorneys prevented said 
auditors from allowing interest as claimed in said paragraph. 

Ninth. Answering paragraph nine of the Bill, these defendants 
admit that within a reasonable time after the expiration of one year 
from the date of the death of said Horace A. Taylor, deceased, plain¬ 
tiff demanded payment of the interest on said fund for the year 
immediately following the death of testator, but being advised by 
counsel that interest on this fund did not begin until the expiration 
of one year after the death of said Horace A. Tavlor, tliev did decline 
and refuse to pay the same. 

Defendants say that at the time of the death of said Horace A. 
Taylor, he had in his possession, and there came into their hands as 
executors, in cash only about the sum of $3,200, and, as be¬ 
lt) fore stated, this sum was insufficient to pay debts against said 
estate and costs of administration, and that therefore it be¬ 
came necessary, after the discovery of this fact, to sell some of the 
stocks of said estate to raise the fund of $10,000 provided for by said 
will. That said Horace A. Taylor did not stand at the time of his 
death, and never had stood in loco parentis to plaintiff. That plain¬ 
tiff was the only child of his living parent, one Ray S. Reid, an 
attorney at law, and that said decedent and testator had never as¬ 
sumed or held such a position as made it incumbent on him in law 
or morals to support and educate plaintiff. 

Defendants deny that they ever did, or had the power to, refuse to 
appear before a court of competent jurisdiction in order that plain¬ 
tiff’s right to this named year’s interest might he determined, and 
they file herewith as part hereof, marked Exhibit “A”, copy of letter 
of date June 6, 1012, written by John W. Yerkes as attorney for de¬ 
fendants, to Mr. Ray S. Reid/then attorney for plaintiff, and said 
defendant® being then and now executors of said will. That this 
letter was prior to the court’s approval of the rej)ort hereinbefore re¬ 


ferred to. 

Tenth. Answering paragraph ten, defendants deny that they 
wrongfully or unlawfully, or at all, refused or neglected, or still re¬ 
fuse to pay the plaintiff the interest which has aecumulated on the 
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$10,000 fund since the expiration of one year after the date of the 
death of said IToraee A. Taylor, deceased, in any manner which 
would deprive the plaintiff of his rights under the will of said 

20 testator Taylor, or that, any conduct on their part has been 
wrongful or unlawful, or that it defeated the express or any 

intention of the said Taylor as shown by his will, or that same has 
caused plaintiff great hardship. They sav that they have regularly, 
as tliis interest has l>een paid, offered the same to plaintiff, and upon 
his refusal to accept same they have deposited it in a strong, solvent 
bank, where each payment of interest, so deposited, draws interest, 
and they have always been ready and willing to pay same to the 
plaintiff, and repeatedly tendered it to him, and are willing now to 
pay him said money, but they have denied, and deny now, the right 
of plaintiff to impose upon them terms as a condition of his accept¬ 
ance of such money, and one condition has been his right to bring 
an action against defendants for this said year’s interest. That he 
has had the right before and in the proper court to test this matter, 
and did test it. and that these defendants had a right to protect them¬ 
selves from litigation not only with regard to the question of this one 
year's interest, but to protect themselves against additional litigation 
in connection with the investment of this fund which had been 
threatened. That the interest on the fund has been promptly paid 
to defendants, and promptly tendered by defendants to plaintiff. 
That on November 2. 1011. plaintiff, then l>eing of full age, notified 
defendants he had asked his father, Mr. Kay S. Reid, to act as his 
attorney, and that since that time he has so acted. A copy of said 
letter is filed herewith, marked Exhibit “B”. 

That on December 20. 1011, said Mr. Kay S. Keid wrote to de¬ 
fendant Samuel J. Bradford, notifying him that the plaintiff 

21 would claim the full amount of the trust fund with interest at 
the legal rate in the District of Columbia from the day the 

will was admitted to probate, and interest at the rate of seven per 
cent from the day it was invested until the termination of the trustee¬ 
ship: and further, that plaintiff would ask for no money whatever 
from the trustees until such termination, and if any is offered to 
him. it will only he accepted if offered without any reservation what¬ 
ever. A copy of said letter is filed herewith marked Exhibit “C” and 
asked to lx* read as a part of this answer. 

That the interest on the two notes in which said fund was invested 
in this District is not seven per cent, and could not be seven per cent 
legally under the laws of the District, and with this information be¬ 
fore them the defendants claim they had a right as executors to pro¬ 
tect themselves from this threatened litigation: and further answer¬ 
ing defendants say that said plaintiff, acting through his father, his 
then attorney, insisted upon the defendants investing this $10,000 
fund in the stocks or bonds of a certain land and timber company. 
Defendants regarded this investment as speculative and undesirable, 
and not “safe interest-bearing securities”, and further, they were of 
opinion, and were so advised, that the Supreme Court of this District 
holding Probate Court would not approve such an investment, the 
propertv being beyond the jurisdiction of this court, and the charac¬ 
ter of investment not of that type meeting the approval of probate 
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courts here and in other jurisdictions. That then defendants were 
informed that they would he liable and be held liable for any 

22 difference in value between the interest earned on an invest¬ 
ment made of this fund bv them and on the final value of 

same, a* compared with the interest paid by and the final value of 
this said land and timber company stock or bonds at the time of final 
settlement. That being threatened with suits in this way, they had, 
acting, as they were advised, legally and lawfully, and under the 
approval of the Probate Court of this District, the right to protect 
themselves from this suggested litigation by asking plaintiff to accept 
the interest payments on this fund as they came into their hands as 
full settlement of interest up to the date of said payments, when same 
covered, as they did. interest due and receivable from a year after the 
date of the death of testator. 

Eleventh. Defendants deny absolutely the allegations of paragraph 
eleven of the Rill. 

Twelfth. Answering paragraph twelve of the Rill, defendants deny 
that they ever made an arrangement with plaintiff in pursuance of 
which he sent to defendants a receipt covering plaintiff’s claim for 
interest, on said fund, and that instead of trying to effectuate an ami¬ 
cable settlement of the differences, the claim of plaintiff and his at¬ 
torney always was that he was entitled to the interest for the year 
immediately following the death of the testator, which these defend¬ 
ants were advised had been already passed upon by the Probate Court 
of this District. 

Defendants say that the defendant Harriet D. Dodge, acting as an 
individual, and because of her personal antipathy to litigation, 

23 and to avoid the disagreeable features of litigation between 
herself and the grandson of her deceased husband, and for this 

reason only, she did attempt to make an adjustment of this matter, 
and did offer to pay plaintiff $500 if he would accept same in full 
settlement of all claims he might have for the interest during the one 
* year following the death of testator, and in full settlement of any 
claims he might have because of the character of the investment of 
this fund and the refusal of defendants to invest same in the stock 
or bonds of said land and timber company. They deny that the re¬ 
ceipt said defendant desired signed hv plaintiff, who at the time was 
twenty three or four years of age, would have deprived him of his 
rights under the will of said Horace A. Taylor, or that the conduct 
% of this defendant, acting individually, was fraudulent or wrongful, 
or constituted anv breach of duty she, as an individual, or otherwise, 
owed plaintiff. That this $500 would not have been paid by the ex¬ 
ecutors. for they had no fund in their hands out of which to pay 
same belonging to the estate, and that this offer of settlement was not 
made in anv way as an executrix of the will, but simply as an indi¬ 
vidual, for the purpose of preventing litigation as aforesaid. 

Thirteenth. Answering paragraph thirteen of the Rill, defendants 
say that at the close of the first year of administration of this estate, 
they were without cash money necessary to purchase safe, interest- 
bearing securities. That they had in their possession certain shares 
of bank stock of a greater value than $10,000, which stock was and 
is of high grade, and they suggested to plaintiff that they hold as 
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executors $1^.000 of this stock as an investment of 

the fund. That plaintiff having indicated his preference not 
to ha\c this fund invested in this hank stock, they acceded 
immediately to his wishes in that regard, and under order of the 
Prohate Court of this District, as a hove recited, sold said stocks and 
invested the proceeds in the two notes set out in the account hereto¬ 
fore referred to. Reference is now made to Exhibit “R” filed with 

paragraph ten. and the same is asked to be read in connection with 
this paragraph. 

Defendants further say that said hank stocks when sold brought 
a higher price than had been set upon them in the affidavits of the 
officers of the bank made and in the possession of defendants at the 
time they offered to transfer the same to themselves as executors, to 
be held as an investment of the said fund. 

Fourteenth. Answering paragraph fourteen of said Rill, these de¬ 
fendants deny that they ever planned to leave this fund on deposit 
in anv bank, but say flint- plaintiff himself, then being of full age, 
suggested to defendants that they deposit the $10,000 in a bank that 
would pay three per cent interest on same, to remain there at said 
rate of interest until he became twenty-five years of age. and refer¬ 
ence is again made to said Exhibit “R”. Defendants declined to do 
this because it would not be an investment in “safe interest-bearing 
securities”, and because of the smallness of the rate of interest that 
would be earned and because they doubted if such a deposit at this 
rate of interest would meet the approval of the Probate Court of this 
District. 

Fifteenth. Answering paragraph fifteen of said Rill, these 
25 defendants say that having declined to deposit this fund in 
a bank at three per cent interest, and same to remain there 
until plaintiff became twenty-five years of age. and having declined 
to invest said fund in lxmds or stock of a certain land and timber 
company, they, using their best, judgment, invented this fund in the 
two notes of $5,000 each hereinbefore referred to. to lx 1 held by them # 
as executors, and as the investment of the $10,000 fund bequeathed 
to them under the section of the will set out in the fifth paragraph 
of plaintiff's Rill. Defendants say that said investment was, in their 
judgment, and is in every way suitable and prudent. That these 
notes were purchased by defendants upon the recommendation of 
certain officers of a reputable bank in the District of Columbia fully 
acquainted with the value of the property standing as security for 
these notes, and with the amount of the entire mortgage debt thereon, 
and also after eareful investigation of the security itself. These two 
notes of $5,000 each were a part of the total loan of $50,000. which 
matures March 11, 1015, six' days after plaintiff’s twenty-fifth birth- 
dav. That the total loan of $50,000 is secured by first deed of trust 
on property in the City of Washington, fronting 35 feet on the north 
side of Pennsylvania Avenue, near the corner of Thirteenth Street, 
Northwest, and these defendants are informed, believe and therefore 
say that the purchase price of said property was $85,000. That since 
said purchase, and the execution of said trust for $50,000, the pur¬ 
chaser has paid on said loan of $50,000 the sum of $3,000, leaving 
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at. present $47,000 secured bv the trust,. That this property 
20 is assessed for taxes at $70,000, which, under the law con¬ 
trolling assessments in this District, is far less than its actual 
value. Defendants deny that said investment was not suitable or not 
authorized, and they say it was approved by the projxn- court. 

Sixteenth. Answering paragraph sixteen of the Bill, defendants 
deny that they are unfriendly or hostile to the plaintiff, and aver 
their only desire and purpose is to carry out in legal manner the pro¬ 
visions of the will, and they say that the pecuniary interests of de¬ 
fendant Harriet D. Dodge under the will of said Horace A. Taylor 
arc onlv opposed to those of the plaintiff in that if the plaintiff were 
entitled to interest on the legacy in question during the first year 
following the death of the testator, only one-half of it would have 
been paid out of funds and projierty otherwise passing under the will 
to said defendant, and they deny that further administration of the 
fund by the defendants would he detrimental to the interests of the 
plaintiff. 

Seventeenth. Answering paragraph seventeen of the Bill, defend¬ 
ants say that the defendant Samuel J. Bradford is a resident of the 
State of W isconsin, which State is likewise the residence of the plain¬ 
tiff. That this defendant was for many years an intimate and trusted 
friend of the decedent Taylor, and that at the time of testator’s de¬ 
cease he. the testator, owned real estate and had personal property 
in the town of Hudson, Wis., where this defendant resides, and that 
under the laws of Wisconsin the will of said testator was 
27 necessarily put to prohate in that county, and ancillary ad¬ 
ministration had: and that the other defendant is a resident 
of this District, and has been for many years, and is now within the 
jurisdiction of the Supreme Court of this District. 

Eighteenth. Answering paragraph eighteen of the Bill, these de¬ 
fendants admit that the fund is in the District of Columbia, and they 
admit that the Supreme Court of the District of Columbia has juris¬ 
diction. and they further say that at this time,and since the probate of 
the will and qualification of these defendants as executors aforesaid, 
the Supreme Court of the District of Columbia holding Probate Court 
has had jurisdiction of the defendants, and has jurisdiction of the 
property in their hands as executors, and the fund in controversy, 
and defendants submit to the court whether one branch of the 
Supreme Court of this District having and holding jurisdiction of 
these parties and the fund, with its doors open to the plaintiff, an¬ 
other branch of the same court will take jurisdiction. And they 
further say that the plaintiff, by his attorney, specially appeared 
before the Probajte Court and objected to the account heretofore re¬ 
ferred to. and containing a statement as to this investment, and to 
its approval, and at that time urged that said Probate Court had no 
jurisdiction, and thereupon the court approved said account. 

And having fully answered these defendants pray that the bill be 
dismissed, and for further proper orders and relief. 

HARRIET D. DODGE, 
SAMUEL J. BRADFORD, 

By JOHN W. YERKES, Att’y. 

JOHN W. YERKES, 

Atify for Defendants. 



10 LUCIEN T. REID VS. HARRIET D. DODGE ET AL. 

28 The affiant and defendant Harriot D. Dodge, says she has 

read the foregoing answer, and verily believes the facts stated 

in said pleading to be true. HARRIET D. DODGE. 

Subserilied and sworn to before me this 12th day of November, 

A. D. 1914. EDMUND BRADY, [seal.] 

Notary Public, D. C. 

Affiant John W. Yerkes savs he is attorney and counsel in this 
cau'e for the defendant Samuel J. Bradford; that defendant Brad¬ 
ford is now and has licen for more than a year past absent from the 
District of Columbia, and is a resident of the State of \\ i^consin, 
arid affiant says he verily believes the facts stated in the answer to be 

trua JOHN W. YERKES. 

Subscribed and sworn to before me this 12th day of November 

A. D. 1914. EDMUND BRADY, [seal.] 

Notary Public, D. C. 

29 Exhibit “C.” 

Washington, D. C., Dec. 20- , ll. 

Hon. S. J. Bradford, Hudson, Wis. 

Dear Sam : Your cordial letter of the 15th is at hand, and has 

riven me much satisfaction. , . 

P You ask what my ideas are in regard to this matter, and of cou 
you are entitled to know. 1 will try to cover the ground fully, even 

if it may be at the risk of being tedious. 

First as to this will: So far as Lucien is concerned I lnnk it is the 
mo«t outrageous testamentary instrument I have ever known in my 
experience. It humiliated and disgraced him, and caused Ills humil¬ 
iation and disgrace to lie advertised from Maine to California. 

Not content whh that, the testator, as 1 remember thewill and I have 
not seen it since it was first opened, dishonorably and immorally sug¬ 
gested to him a way of refusing to pay any honest debt- he may ha\e, 
(and I don’t expect him to have any), when lie obtains the money 
provided bv it Of course vou are not interested in that, but I say 
so much that vou mav understand that any wishes the testator may 
have had about the matter, will not receive any consideration what- 

ever in anv respect from me. » , 

Now I want to «av a few words in regard to the treatment of the 

young man by the trustees, not in anv manner designing or 
80 intending to criticise their actions, and hereby declaring my 
entire faith in their honesty and high sense of honor, but 
in an attempt to show wherein the consequences of their action tends 
to earn- out the theory of the will that the young man is a spend¬ 
thrift and an incompetent, in other words in some degree idiotic. 
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The trustees made it very clear to him, in such of the early corre¬ 
spondence as I have seen, that they desired to have him satisfied 
in their efforts to take care of his interests. 

Acting in good faith on these representations and after he had 
asked my advice in the matter, he made some suggestions in regard 
to the method of disposition of the funds. The trustees thereupon 
made it just as clear to him, that what they wanted, was to have him 
satisfied with whatever they chose to do for him. 

I have never had a word from him showing that he resented this 
action by the trustees, but knowing that he is not in the habit of 
squealing either before or after lie is hurt, in my opinion if he 
does not resent this to some extent, he is entitled to he treated as 
idiotic. 

Please bear in mind that I am not objecting in any manner as to 
the judgment — the trustees in the matter under consideration, but 
to the apparent determination of the trustees that he should have no 
voice in the management of the property. I do not forget the lan¬ 
guage contained in the will in regard to the discretion that may be 
exercised by the trustees, but that language does not in any manner 
extend the discretion given by law to all trustees of this char- 

31 acter. Neither do I forget that he used some language in a 
letter to the trustees (unadvisedly which the trustees took as 

authority to deposit in a bank at three per cent. I am not advised as 
to what the exact language he used was, having never seen or heard 
of it until about 10 days ago, but have no doubt that he intended 
to convey the same idea, conveyed in my letter to him of some two 
months ago. 

I do not know, and believe he does not know, how much interest 
the trustees expect to collect from the executors, hut, taking a letter 
from Mr. Yerkes as a basis of judgment, in my opinion he is en¬ 
titled to something like six hundred dollars more than the executors 
expect to pay. In other words, interest at the legal rate in this dis¬ 
trict for about one year more than they expect to pay. I had some 
talk over the phone in the summer with Mr. Yerkes about the mat¬ 
ter, but in his letter sent me in the South, his statements were such 
that I became convinced that I was foreclosed so far as he was con¬ 
cerned. and shortened my stay down there in order to take the mat¬ 
ter up here in regular form. 

I went down to his office one morning, with a Christmas like feel¬ 
ing in my heart, intending to fulfill my duty to mv client like a 
Christian and a gentleman, and in the most amiable manner possible. 
After some desultory talk, I said to him that as it did not seem to be 
likely that we could agree on matters, the easiest and quicket way 
would be to let the court settle it, and in order to make as little 
trouble <os possible, I offered to appear at any time, without the 
necessary formal notice being given. lie informed me in a 

32 very, very, very, polite manner that he would have to give 
notice to Lucien, “In order to make it legal you know.” 

Well, Well, well; of course it was a terrible shock, and was also 
a rude awakening from a belief I had long entertained, that an at¬ 
torney could appear in Court and waive service on his client in a 
3—2892a 
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civil suit or proceeding. But I survived, and immediately severed all 
diplomatic relations. 

Now my brains, of whatever quality or quantity they may be, are 
very sluggish as I well know. 

But a little jar sets them going, and I saw clearly, what I ought 
to have seen long before, that is. that he could not make any such 
service l>v publication, as would bring Lucien into any court in this 
District, that has jurisdiction of the subject matter. So I advised 
him to not ask Lucien to sign any more waivers of any kind, as I 
wanted to object to the jurisdiction of the court. 

Now I think this a matter of considerable importance and I am 
sure that you. acting as trustee of a fund belonging to Lucien, will 
not ask me to waive it, and give the advantage to the other party. 
In fact I do not feel that T have any right to waive it. 

I cannot conceive of any possible interest Lucien has, in the clos¬ 
ing of this estate, and if Mr. Ycrkes wants to drag it along and waste 
time by publishing notice, I shall not feel that l am in any way to 
blame. Of course 1 expect to be blamed for it. but I never did have 
any great degree of success in pleasing my adversary’s clients, and 
have become somewhat hardened to their criticisms. 

Now, I can clearly see the difficulties of your position, act- 

33 ing as you do in the dual role of executor and trustee. You 
have property in your possession which I suppose Yerkes will 

claim belongs to vou as executor, and which 1 shall claim vou hold 
as trustee. Who is going to settle* that question? The executors 
would not hike my opinion, and I would not take Yerkes. 

If you can see any wav out of it, except to let the proper court 

decide it, you have a better head than I have. As I view it, the case 

would be entitled. S. J. Bradford and Harriet Taylor, Pl'ffs, vs. S. J. 

Bradford and Harriet Tavlor (lefts. Do vou see anv different title 

*/ «/ 

to the cause. 

As to the court in which it ought to be tried in, the plaintiff will 
want to trv it in one court, and the defendants in another. 

As to whether the plaintiffs will want the same attorneys as the 
defendants, I gm not advised. 

To make the situation still more interesting one of the parties 
plaintiff will have an actual money interest in the outcome of the 
action amounting to about three hundred dollars, adverse to the 
party defendant of the same name. 

Of course under those circumstances, it will he a stoutly contested 
action, and one which I would like very much to hear tried. I 
would have no doubt whatever as to what would l>e the outcome, if 
you could try it as the judge, but you can hardly be judge too. be¬ 
side being both plaintiff and defendant. It could hardly be ad¬ 
mitted that even Mr. Yerkes would be qualified to act as attorney 
for both parties, and he Ilis Honor, too. You may infer from these 
remarks that I have some prejudice against Mr. Yerkes, but that 
when inference would be erroneous. I will admit, that when 

34 he refused to permit me to take any of the burdens off his 
shoulders, that that Christmas like feeling in my heart, in 

some sort of wav kind of died out, and I did not care whether I was 
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a Christian and a gentleman or not, but when I came to realize the 
sendee he had done me, a feeling of gratitude took its place. 

As to the future. 1 cannot advise you. You would not want me to 
act as your attorney and I would not act it if you wanted me, as I 
am now attorney for a person who from appearances now, may be a 
party adverse to you. Hut you are entitled to know what that party 
will claim. lie will claim the full amount of the trust fund, with 
interest at the legal rate, in this District, from the day the will was 
admitted to probate, and interest at the rate of seven per cent from 
the day it is invested until the termination of the trusteeship. 

lie will ask for no money whatever from the trustees until such 
termination, and if any is offered to him, it will only be accepted if 
offered without any reservations whatever. 

And in the meantime, Sam, let me say to you personally, that no 
matter how bitterly we may strive, and no matter what may be the 
outcome, you will always hold the highest place in my love esteem 
and confidence. 

I would like very much to be remembered, with Christmas .greet¬ 
ings to Mrs. Bradford and Mrs. Humphrey. 

Verv cordially yours, 

RAY S. REID. 

If you give this ITattie and Grace please send them a full verbatim 
copy. 


35 Petition for a Rule to Show Cause. 

Filed April 7, 1915. 

******* 

Petition of Lucien T. Reid respectfully shows that he is the plain¬ 
tiff named in the above entitled action, and that he is the person 
named in the will of II. A. Taylor, deceased, as being entitled to the 
sum of Ten Thousand Dollars ($10,000) at the time of his arrival 
at the age of twenty-five (25) years; that the petitioner became 
twenty-five (25) years of age on the fifth day of March last, and is 
now entitled to the said sum of Ten Thousand Dollars ($10,000) ; 

That the defendants above named are the trustees of the said fund 
of Ten Thousand Dollars ($10,000) ; that the said fund is now in 
their hands, as your petitioner is informed and believes, ready for 
payment to him; that there is no reason that your petitioner knows 
of why the said sum of money should not be paid to him at once, 
but that the defendants above named neglect and refuse to pay the 
same; 

That the said defendants have had the said fund of Ten Thousand 
Dollars ($10,000) invested for more than three years in securities 
bearing interest at the rate of five per cent, and that there has been 
collected by said defendants on said investment a large sum of 
money, to wit, more than Fifteen Hundred Dollars ($1500), to 
which the defendants have no title, and in which they have no inter¬ 
est whatever, and over which they are entitled to have no control; 
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that the said defendants have neglected and refused to turn 

36 over the said sum of money received by them as income from 
the investment of said fund, except upon conditions that 

would result in the loss to this plaintiff of a right to try the above en¬ 
titled cause upon its merits; and 

Petitioner further avers that he is informed and believes that, 
owing to the condition of the calendar at the present time, the above 
entitled cause will not be reached for trial for several weeks at least; 
that he resides in the city of La Crosse, in the State of Wisconsin, 
more than one thousand (1.000) miles distant from the city of 
Washington; that he had expected that the said cause will he on for 
trial very soon, and came to the city of Washington for the express 
purpose of attending said trial, and is now here having no other busi¬ 
ness calling him than as set forth herein; 

That your petitioner has just concluded his sutides of the legal 
profession, and entered upon the practice of the law very recently, 
and is without property or means with which to defray his expenses 
in traveling to and from the city of his residence and the city of 
Washington, except what is provided for by the said last will and 
testament of the said II. A. Taylor, in the hands of the said defend¬ 
ants, as aforesaid; 

That petitioner therefore prays that a rule he made returnable 
forthwith, directing and commanding the said defendants to appear 
upon the first day at which said rule can l>e made returnable, and 
show cause why they should not pay over to this petitioner, the said 
plaintiff, such sum or sums of money as may he in their hands at the 
present time, which they have admitted, and do admit, be- 

37 long unconditionally to this plaintiff, without prejudice to 
his right to prosecute the above entitled cause to a final deter¬ 
mination upon the merits, and why that an order should not he made 
upon the papers, pleadings and records in the said entitled cause, 
directing the said defendants to make such payment to said peti¬ 
tioner and plaintiff. 

All of which your petitioner will ever prav. 

' LUCIEN T. RETD. 

Lucien T. Reid, being first duly sworn, on oath says that he has 
heard read the above foregoing petition, and knows the contents 
thereof, and that the same are true of his own knowledge, except as 
to matters therein stated upon information and belief, and that those 
matters he believes to he true. 

LUCIEN T. REID. 

Subscribed and sworn to before me this 6th day of April. 1015. 
rsEAL.] JANET W. LAKE, 

~ . Notary Public. 

Com. expires June 24. 1916. 
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38 Answer to Petition. 

Filed April 29, 1915. 

******* 

The defendants Harriet I). Dodge and Samuel J. Bradford, for 
answer to the petition of plaintiff filed herein on the — day of 
April, 1915, say: 

1. They are informed and believe that it is true petitioner, Lucien 
T. Reid, became twenty five vears of age on the 5th dav of March, 
last, but they deny that he is now absolutely entitled to the sum of 
$10,000 referred to in this cause. They say that under the fourth 
clause of the will of Horace A. Taylor, deceased, quoted and set out 
in the fifth paragraph of the original bill filed herein, the said Taylor 
bequeathed the sum of $10,000 to these defendants as his executors, 
to he invested by them in safe interest bearing securities, they to use 
the income therefrom for the support and education of the plaintiff 
until he attained the age of twenty five, at which time they were to 
pay over and deliver to him the principal of said fund, if in their 
opinion his character and habits were then such as to make it safe 
and desirable to put him in possession of the fund. That the pay¬ 
ment of this fund was discretionary with these defendants, and that 
the plaintiff is entitled to said sum only when in their judgment 
they deemed it proper to deliver the fund to him. 

2. Defendants say it is true that they have in their posses- 

39 sion the said fund of $10,000, the two notes of 5,000 each, 
referred to in their original answer herein, having been paid 

in full on maturity, to wit, on the — day of March, 1915. That prior 
to this date, to wit, on the — day of November, 1914, plaintiff' filed 
his hill against these defendants, being this cause in equity No. 
32,922. That this suit was pending and undecided and undis¬ 
posed of at the time when plaintiff became twenty five years of age, 
and is still pending and undecided. That largely for this reason, 
and localise of the pendency of this cause, the defendants have not 
paid over to plaintiff the said sum of $10,000 now in their possession 
in cash. 

3. Defendants say it is true that they have in their possession 
certain moneys collected as interest on said principal sum of $10,000, 
and being interest thereon from the 5th day of August, 1911, to 
the — day of March, 1915, with some interest accumulations thereon, 
hut they deny that they have no title to this money, and deny that 
they have no interest whatever. The say that under Clause Four 
of the will of Horace A. Taylor, above referred to, these defendants, 
as executors, were required to invest this fund of $10,000 in safe 
interest bearing securities, and they to use the income therefrom for 
the support and education of plaintiff until he attained the age of 
twenty-five. That on November 3, 1911, the plaintiff, by letter filed 
as Exhibit B with defendants’ answer in this cause, and plaintiff 
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being then over twenty one years of age, notified defendant Brad- 
in ad written to his father (meaning thereby Mr. 

** ei< *). asking him to act as his attorney in the matter 
p °L t "i S * 10 .’ 000 fund - That on December 20,' 1911, the said 
or » \ actll ?£ as attorne y for plaintiff, wrote to defendant 

o •; Hradt , ord stating among other things that the plaintiff Lucien 
JveKt would claim the full amount of the trust fund with interest at 
the legal rate m the District of Columbia from the date the will 
wa.s admitted to probate, and interest at the rate of seven per cent 
trom the date it is invested until the termination of the trusteeship. 

1 hat defendants were thus put upon notice as to what the claim of 
plaintiff in this cause would be. That they were informed and be¬ 
lieve that m law plaintiff was entitled to interest on the $10,000 
fund beginning one year after the death of the testator. That as 
stated in their original answer herein, bv order of the Probate Court 
of tins District the defendants as executors of said Horace A. Taylor 
sold certain stocks and securities of the estate, and invested $10,000 
m two trust notes on real estate in this city bearing interest at the 
rate of five per cent. I hat the defendants, executors as aforesaid, 
hied their account in the Probate Court, setting out this investment 
and the retention of interest for the benefit of Lucien T. Reid from 
August o, 1911, this being one year after the date of the death of 
the testator, and that on or about the 7th day of June, 1912 this 
account was duly approved. That after this/and notwithstanding 
the notice that had been served upon defendants as to the claim of 
p amtiff, the defendants did offer, as interest payments were made 
upon the $10,000 principal sum. to pay same to plaintiff, but asked 
for a receipt showing that the payment made was in full of interest 
to date of its payment, as was their right in their own pro¬ 
tection. That these offers were all made long prior to the 
, e institution of the suit herein, and therefore could not have 
defeated the right of plaintiff to try thi s cause. 

4. Defendants say. as in their original answer, that they have 
made no final settlement of their accounts as executors in the Probate 
Court of this District, and that said court has full jurisdiction of 
the defendants and of this fund and its interest earnings. 

Defendants sav they have no knowledge or information suffi- 
( lent to form a belief as to whether plaintiff is without propertv or 
means with which to defray expenses in traveling to and from the 
city of his residence in the State of Wisconsin and the City of Wash- 
mgton, except what is provided for by the last will and testament of 
said Horace A. 1 aylor, and defendants say that they have no objec¬ 
tion whatever to now paying over voluntarily as executors as afore¬ 
said to plaintiff a sum sufficient to meet all of his expenses in con¬ 
nection with this litigation or otherwise, provided he execute and 
deliver to them a receipt proper in form, and which can be used bv 
defendants as a proper voucher in the settlement they may make 
hereafter in the Probate Court of this District as executors of the 
wall of Horace A. Taylor, deceased. 

6. Defendants ask that this answer be taken as their response to 
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the rule issued against them herein, and that said rule be dis- 
cdiarged and held for naught. 

HARRIET I). DODGE, 

SAM’L J. BRADFORD, 

By JOHN W. YERKES, Att’y. 

JOHN W. YERKES, 

Att’ys for Dcf'ts. 

42 The affiant, Defendant Harriet I). Dodge says she has 

read the foregoing answer, and verily believes the facts stated 
in said pleading to be true. 

HARRIET D. DODGE. 

Subscribed and sworn to l>efore me this 29th day of April, 1915. 
f seal.] LOUISE F. DYER, 

Notary Public, D. C. 

The affiant, John W. Yerkes, says he is attornev and counsel for 
the defendant in this cause Samuel J. Bradford; that said Bradford 
is and has been for more than a year now past absent from the Dis¬ 
trict of Columbia, and is a resident of the State of Wisconsin. 
Affiant says he verily believes the facts stated in the foregoing an¬ 
swer to be true. 

JOHN W. YERKES. 

Subscribed and sworn to before me this 29th day of April, 1915. 
[seal.] LOUISE F. DYER, 

Notary Public, D. C. 


43 Order. 

Filed May 10, 1915. 

******* 

This cause coming on to be heard upon the petition of the plain¬ 
tiff filed herein on the 7th day of April, 1915, the rule to show cause 
issued on said day pursuant to a prayer of said petition, and the 
answer of the defendants to said petition and rule, fded herein on 
the 29th day of April, 1915, and of the offer of said defendants 
made in open Court to pay to the plaintiff at this time and pending 
a final determination of this suit, the sum of $10,750.00 and the 
same having been argued, submitted and considered, it is, by the 
Court, this 10th day of May, 1915, 

Ordered, that said defendants pay forthwith in cash to the plain¬ 
tiff the said sum of $10,750.00, upon the delivery by him to them, 
duly signed by him, of a receipt therefor, in the following words, 
to wit: 

May —, 1915. 

Received of Harriet D. Dodge (formerly Harriet D. Taylor) and 
Samuel J. Bradford, executors of the will of Horace A. Taylor, de¬ 
ceased: 
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(I; The sum of Ten Thousand Dollars ($10,000) being in full 
and final payment and discharge of the principal sum of Ten 
Thousand Dollars ($10,000.00) bequeathed by said Taylor to said 
executors, and to be paid over by them to the undersigned, Lucien 
held, when he attained the age of twenty-five years, if. in their 

3Ti r T'l C ,ariU t , el ; and habits are tben such a* to make it safe 
amt desirable to put him m possession of the fund, and this being 
tile same nrinciniil viim .i n , n ^~ ® 


_ i• • ,i r. ^ ^ . •». inauHuu, i^eienaanis 

pending in the .Supreme Court of the District of Columbia holding 
an Equity Court, and 

44-103 (2) The additional and further sum of Seven Hundred 

and Fifty Dollars ($750.00), and this being a payment 
in that amount upon and of the interest earnings with which said 
principal sum and legacy of Ten Thousand Dollars ($10 000 00) 

A a ^Tavlor r ° I>er y ° mT ^ ed l,nder the tern * of the will of said Horace 
Witness: * 


And it is further ordered, that said payment, when made shall 
be without prejudice to the plaintiff to prosecute this suit to a final 

complaint herein! K ' e ° f h “ ‘' lai,n as ‘ et 0,11 111 tbe bill of 

F. L. SIDDOXS, Justice. 


104 


Opinion of the Court. 

Filed August 21, 1915. 


The bill in this case was filed September 18, 1914 seeking an 
accounting from the defendants as trustees and for their removal 
It alleges that Horace A. Taylor dies! August 5. 1910. leaving a will 
which was admitted to probate October 3, 1910. which contained a 
bequest of $10,000 to the defendants in the following language d 
I bequeath the sum of ten thousand dollars to my executors here¬ 
inafter named to lie invested by them in safe, interest-bearing se¬ 
curities, they to use the income therefrom for the support and "edu¬ 
cation of my grandson, Lucien T. Ileid, until he attains the age 
of twenty-five years, at which time they are to pay over or deliver 
the principal of said trust fund to my said grandson, if, in their 
opinion, his character and habits are then such as to make it safe 
and desirable to put him in possession of the fund. If. at that time 
they deem such delivery unwise, and inexpedient, tliev shall apply 
the income of the fund as above directed until the death of said 
grandson, or until they deem it proper to deliver the fund to him 
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whichever shall happen first. In the event of the death of my 
grandson unmarried, and without issue before lie attains the age of 
twenty-five, 1 direct that the above bequest shall revert to 

105 my estatein case he attains that age and dies before the 
delivery of the said fund to him, 1 direct that same be paid 

over to his legal representatives, as part of his estate. The said 
fund and income, while in the hands of my executors, shall not be 
liable for the debts of my said grandson, and he shall have no 
power to anticipate, assign, charge, or hypothecate the same in 
anv manner whatever.’* 

T1 le bill further alleges that the defendants never acted as trus¬ 
tees, and were and still are acting as executors, and never qualified as 
trustees; that such action on their part is wrongful and unlawful, 
and constitutes a fraud on the plaintiff; that the defendants pre¬ 
vented the “auditors” of the Probate Court from allowing plaintiff 
interest on the $10,000 at the rate of 0% per annum for the year 
immediately preceding the death of said Taylor and that this "was 
in direct hostility to the interest of the plaintiff, and constituted a 
breach of trust; that the defendants have wrongfully and unlaw¬ 
fully refused and neglected to pay the interest which has accumu¬ 
lated on said fund since the expiration of one year after the death 
of said Taylor, except in a manner which would deprive the plaintiff 
of his right to recover the interest of said fund for the first year 
after the death of said Taylor; that this conduct was wrongful and 
unlawful. The bill further charges that defendants attempted to 
invest said $10,000 in shares of stock of the First National Bank 
of Hudson, Wisconsin, and that this was wrongful and unlawful, 
and constitutes a breach of trust; further, that defendants 

106 planned to leave said $10,000 in some bank which was also 
wrongful and unlawful and constitutes a breach of trust. The 

bill further avers that said fund was invested by said defendants in 
District of Columbia real estate securities without notice to the 
plaintiff; that this investment was not authorized and never ap¬ 
proved by the proper Court; and that said defendants are un¬ 
friendly and hostile to plaintiff. 

In tiieir answer defendants admit that they are performing as 
executors the duties imposed upon them in connection with the 
said $10,000 legacy, and aver that they are complying with the 
will of the testator, and with the law of this District; that as exec¬ 
utors they reported the investment of the $10,000 to the Probate 
Court in their account as executors, and that the same was approved 
by the Justice presiding in said Court on the 7th day of June, 1912; 
that at the time of the presentation of their account to the Court, 
plaintiff was represented by counsel who objected to the presenta¬ 
tion of the same, but that said objection was overruled by the Court. 
The answer further states that at the time of the death of the testa¬ 
tor, Taylor, the cash on hand in various banks to his credit, and 
which came into the possession of defendants as executors of his 
will, was not sufficient to pay the debts against his estate and the 
cost of administration, whereupon the defendants, as executors, 
filed their petition in the Probate Court asking authority to sell 

4—2892a 
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certain designated stocks belonging to the estate ot Ta\lor for 
purposes of obtaining sufficient cash with which to p&) certain 
debts and legacies including the legacy of $10,000 to plain- 

107 till*; that in February, 1912, they were authorized to sell cer¬ 
tain named stocks for the purposes above set forth; that out 

of the proceeds they made the investment of $10,000 set out in 
their account heretofore mentioned, which account also stated the 
interest due plaintifi on said fund from the oth day of August, 
1911, that date being the day one year after the death of said laylor. 
The answer states that the defendants acted under Section 309 
of the Code (which will l>e referred to later) and that by reason of 
the provisions of said Section they never secured any order trans¬ 
ferring the title of said $10,000 from said defendants as executors 
to themselves as trustees. The answer admits the plaintiff de¬ 
manded the payment of interest on said $10,000 for the year imme¬ 
diately following the death of the testator, but states that, being 
advised by counsel that interest on this fund did not begin until 
the expiration of one year after the death ot said I ay lor, they did 
decline to pay the same. The answer further denies that they re¬ 
fused to pay"the plaintiff the interest which has accumulated on 
the $10,000 fund since the expiration of one year after the date 
of the death of said Taylor, in any manner which would deprive 
the plaintiff* of his rights under the will of said laylor, but that 
thev have offered said interest to plaintiff and upon his refusal to 
accept same have deposited it in bank where each payment draws 
interest. In regard to the investment in the bank stock the answer 
states that as executors they had in their possession certain shares of 
bank stock of high grade, iielonging to the estate of said Taylor and 
thev suggested to plaintiff that they hold as executors $10,099 

108 in valiuTof this stock as an investment of the fund; that 
plaintiff having indicated his preference not to have the 

fund invested in the bank stock, they immediately complied with 
his wishes in that regard, and. on an order ot the Probate Court, 
above recited, sold said stocks and invested the proceeds in the two 
notes set out in the account heretofore referred to. /^answer 
denies that the defendants had planned to leave the fund of *10,000 
on deposit in any hank, hut states that plaintiff himselt. then being 
of full age, suggested to defendants that they deposit the $10,000 
in a bank that would pay 3% interest on same, to remain there at 
said rate of interest until he became twenty-five years of age; that 
defendants declined to do this because it would not be an invest¬ 
ment, in “safe interestdiearins securities, and because of the sniall- 
of t l,o rate of interest that would lie earned. 1 he answer then 
states fnilv the character of the investment of the *10.000 made by 
the defendants upon notes secured by first deed of trust on property 
In the ehv of Washington on Pennsylvania Avenue, which they 
state was a suitable and proper investment and was approved bv the 
Court. The answer denies that the defendants are unfriend y o 

^°On°Apri 1V'' 191 tl\e plaintiff filed a petition in this cause for 
a rule to show cause why the defendants should not pay the sum 
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of $10,000 with the accrued interest thereon, to the plaintiff, the 
latter having reached the age of twenty five years on the 5th day 
of March, 1915. The rule was issued an answer filed, and on the 
10th day of May, 1915, the Court, Mr. Justice Siddons presiding, 
signed an order which recites the offer of the defendants 

109 made in open Court to pay to the plaintiff at that time and 
pending a final determination of the suit the sum of $10,750, 

and directs them to pay said sum; it also provides the form of re¬ 
ceipt which should be given them therefor. Subsequently, on June 
24, 1915, the testimony in the case was heard orally before myself, 
and the cause now stands for final decree. The testimony con¬ 
sists almost entirely of a voluminous correspondence between the 
parties and their respective counsel, covering a period of nearly 
four years. 

Three questions are involved in the record: 

1st. Was the legacy of plaintiff properly administered by the de¬ 
fendants in the Prohate Court? 

2d. Should interest he paid on the legacy by the defendants from 
the dav of the testator’s death, or from a dav one year later? 

*' / %j 

3d. Has the conduct of the defendants in the administration of 
their trust been such as to warrant their removal, either as executors 
or trustees? 

First. The defendants admit in their answer that they did not 
transfer the trust fund from themselves as executors to themselves 
as trustees, but proceeded to administer the same as executors and 
in the Probate Court. This action on their part was fully justified 
by the provisions of Section 369 of the Code which are that ‘‘when¬ 
ever, under the provisions of a will, it shall he necessary for an 
executor * * * to retain in his hands the personal estate or any 

part thereof after all just claims are discharged, as where money 
* * * is directed to he paid at a distant period or upon a con¬ 
tingency, the Probate Court shall have power * * * to decree 

or give directions in relation thereto; and it shall he the duty 

110 of said executor * * * to apply to the said Probate 

Court, and the said court shall have full power to decree or 

direct what part of the personal estate shall he retained or ap¬ 
propriated for the purpose and in what manner it shall he disposed 
of, and the legacy * * * intended by the will shall he secured to 

the person to be entitled at a future period or contingency, and how 
the necessary part of the personal estate to he appropriated for the 
purpose shall he prevented from lying dead or being unproductive.” 

It would seem clear that this Section gives ample powers to the 
executors in this case to invest the $10,000 and hold the security 
therefor as executors, until the period or contingency upon which 
it was to be paid should arrive or happen. Indeed, in the absence 
of such a Statute, they would have had the same power and au¬ 
thority in this jurisdiction. As was said by Mr. Justice Morris, in 
Marfield vs. McMurdv, 25 App. D. C., 342-351: 

“The argument of the appellant, in opposition to this, is that the 
executorship, properly so called, ceased at the termination of the 
period of administration, that is, about twelve or thirteen months 
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after the issue of letters testamentary and the settlement of account 
or the lapse of the time for such settlement in the probate court; 
and that thereafter the appellee held the estate as trustee, with com¬ 
pensation. if any, dependent u]>on a court of equity. But this is 
an argument based upon words, not upon substantial things. The 
executor does not cease to he executor because the period of adminis¬ 
tration. so called, may he passed. lie is still executor as 
111 long as he has anything under the will to execute. Every 
executor * * * is a trustee: and the only difference, at 

all events, the principal difference, between an executor during the 
period of administration and an executor after the lapse of the period 
of administration, is that the former is responsible to the probate 
court for the faithful execution of his trust, the latter to a court of 
equity.” 

(See also Payne vs. Robinson, 20 App. P. C. 283.) 


It will further 1 >e noted that the language of the testator in the 
clause of the will involved does not refer to the defendants as trustees, 
although he mentions the fund as a trust fund. Thus, he bequeaths 
the same to “my executors,” to he invested bv them in “safe in¬ 
terest-hearing securities.” Later, in the same paragraph, he pro¬ 
vides that the fund and income, while in the hands of “mv execu¬ 
tors. ” shall not be liable in any manner for the debts of his 
grandson. While it is entirely possible that the defendants might 
have applied to a court of Equity for an administration of the trust 
fund, yet certainly the Statute gives them plenary jnnver and au¬ 
thority to carry out the intentions of the testator in the Probate 
Court, and that Court had ample jurisdiction for that purpose. 

Second. It is an almost universal rule that general legacies hear 
interest only after the expiration of one year from the death of the 
testator, in the absence of language expressing a contrary intention 
in the will. In this jurisdiction the question is settled by the 
112- case of Powell et al. vs. Drake et al.. Iff D. C. at page 33ff. 

In this case the Court quoted with approval from Rudd vs. 
Garrison. 45 Md.. 420. as follows: 

“There can be no doubt that a pecuniary legacy bears interest from 
the time at which it is by the terms of the will made payable, and if 
no time of payment is fixed by the will it is payable within the time 
limited by law. and bears interest from that date, that is. from the 
expiration of one year after the testator’s death. To this general 
rule there is the exception that where the testator stands to the 
legatee in loco parentis, and the latter is otherwise unprovided for, 
then, whether a future time is fixed for the payment or not. interest 
will be allowed from the testator’s death. The rule is very clearly 
stated in the case of Welch vs. Brown. 43 N. .T. Law, 37, where the 
Court said: 


“Tn determining as of the time legacies shall take effect and he 
payable, certain general rules have been adopted: and testators in 
making their wills are considered as framing their testamentary dis¬ 
positions in view of those general rules * * * With respect to 

general legacies, the law, for convenience, has prescribed as a general 
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rule that where no time is named by the testator, and in the absence 
of any intention derived from the will itself, such general legacies 
shall be raised and specified out of the testator’s estate at the ex¬ 
piration of one year next after his death. (Cases cited.) On a 
legacy coming within the class of general legacies, if the 

113 legacy be not paid at the expiration of one year, interest from 
that time will he allowed as damages; and interest on a 

legacy will not be paid from a period prior to that time unless there 
be a clear expression of intention that interest shall be allowed. 
In that case, the interest is regarded as of the substance of the gift, 
and is not recoverable a* such unless there l>e a clear intention ap¬ 
parent on the face of the will that interest shall l>e payable from a 
period prior to the expiration of the year." 

See also Wheeler vs. Bren, 33 Miss., 126; 

Doten vs. Doten, 66 N. IT., 331; 

Lupton vs. Lupton, 2 Johnson’s Ch., 614; 

Chambers vs. Chaml>ers, 87 Kv., 144. 

The only exception to this rule seems to he. as indicated in Budd 
vs. Garrison supra, where the testator stands to the legatee in loco 
parentis, and the latter is otherwise unprovided for. 

The record in this case contains no showing that the testator ever 
stood in this relationship to plaintiff. There is no evidence that 
Taylor, the testator, ever contributed a dollar toward the plaintiff’s 
support during his life, or that he ever put himself in the situation 
of a father to him. The plaintiff’s own father was living at the 
time of the death of Mr. Taylor, was and is a lawyer, and appears 
as counsel for the plaintiff in this case. It is well settled that the 
mere relationship of grandparent and grandson does not put the 
former in loco parentis. 

Tn re Estate of Sarah A. Todd. 237 Pa.. 466: 

Marsh vs. Tavlor. 43 N. J. Equity, page 1: 

Harrell vs. Harrell, 58 N. C., at page 4. 

114 The conclusion is therefore that the defendants were en¬ 
tirely risrht in refusing to recognize the claim of the plaintiff 

for interest on the legacy for the year following the date of the death 
of the testator. 

Third. Two of the acts of defendants relied upon hv plaintiff as 
showing misconduct in the administration of the trust, viz., failing 
to transfer the fund from themselves as executors to themselves as 
trustees and failing to pay the interest on the legacy from the day 
of the testator’s death, have already been considered, and the con¬ 
clusion reached that in both instance- the actions of the defendants 
were strictly within the law. The suggestion by the defendants that 
the legacy of $10,000 should he invested in the shares of the First 
National Bank stock of Hudson. Wisconsin, which were a part of 
the cornus of the estate, appears by the correspondence to have been 
immediately abandoned upon the objection by the plaintiff, when he 
was consulted in regard thereto. Assuming that this investment 
would not have been a proper one, its mere suggestion to the bene- 
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ficiary can certainly not be deemed a breach of any duty the defend¬ 
ants owed to him.' As to the allegation that defendants planned to 
place the $10,000 in some bank at 3% interest, the correspondence 
shows that that suggestion came from the plaintiff himself at a time 
when he was of age, and that it was not adopted by the trustees. 
In regard to the failure of the defendants h> inxest the legacy in 
the Stondahl Land Co. testified to by the attorney for the plaintiff 
on page 3*2 of the record as having been suggested by himself, it 
appears from his testimony that it was a Wisconsin corpora- 
115 tion engaged in the timber business, owning timber in Ore¬ 
gon. It is a sufficient answer to his criticism to say that 
neither the Equity or Probate Court in this jurisdiction would have 
granted the executors permission to invest the fund in such a 


corporation. 

The criticism made by counsel for plaintiff of the investment 
made by the defendants in the two 5,000-dollar notes secured by a 
first deed of trust on valuable pro[>erty in this city is absolutely 
unwarranted. The statements in the answer as to the character of 
the security demonstrates the soundness of the investment, and they 
are not contradicted by any evidence offered by the plaintiff. It is 
true that the investment brought only 5% interest; but it is well- 
known that that is the average rate of high grade first mortgage 
loans in this city. W hile the facts that the semi-annual interest 
was promptly paid as it became due, and that the principal was also 
paid at maturity, and is now in the hands of the plaintiff, are not. 
conclusive as to the wisdoa of the investment at the time it was made; 
vet they are worthy of consideration in connection with a discussion 
of the character of the investment. It is true that it would have 
been better practice for the defendants to have submitted the pro¬ 
posed investment to the Justice holding Probate Court before the 
money was advanced on the notes; but the investment was included 
in the report of the executors to the Court, and. as heretofore stated, 
the account containing the report of the investment was duly ap¬ 
proved by the court. The defendants are also criticised for their 
failure to pay the semi-annual installments of interest to the 
116 plaintiff during the period of their administration; but the 
correspondence shows that as each semi-annual payment of 
interest was made to the executors they tendered it to the plaintiff 
and in each instance he refused to receive it, under the expressed 


theory that his receipt for it without qualification would amount to 
a waiver of his claim to interest for the first year following the death 


of the testator. 

It thus appears that no misconduct, breach of trust or antagonism 
to the plaintiff are shown on the part of the defendants in the 
administration of this trust. On the contrary the correspondence 
clearly shows that they discharged their duties with ability and abso¬ 
lute fidelity to the interests of the plaintiff, notwithstanding contin¬ 
uous captious criticism and unmerited accusation on the part of one 
of the counsel for the plaintiff. 

It remains to consider the question of the compensation of the 
defendants for their sendees in the performances of their duties. 
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The records of the Prohate Court disclose that they have been paid a 
commission ot 2% upon the corpus of the estate, which of course 
includes the $10,000 in controversy. No compensation, however, 
has been allowed them for the collection of the interest upon the 
fund which has been paid to the plaintiff. It therefore seems but 
just that they should receive the customary commission of 5% upon 
the amount of interest actually collected; also that their counsel 
should be paid a fee of $250 for services rendered in this Equity 
suit. 

The decree of the Court will therefore be that the defend- 
117 ants pay to the plaintiff the balance of interest now in their 
hands, as executors after deducting therefrom the two sums 
above mentioned and the costs of this suit, and that having done 
so, they shall be discharged both as executors and trustees. From 
an affidavit filed by one of the defendants and which is, by agree¬ 
ment in open Court, to l>e taken as a correct statement of the balance 
of interest in the hands of the defendants, it appears that the said 
balance is $1,182.07. 

A decree will be signed in accordance with this opinion. 

ASHLEY M. GOULD, Justice. 

Decree. 


Filed August 23, 1915. 

******* 


1 his cause came on to be heard at this term; and, thereupon, 
upon consideration thereof, it is this 23rd day of August, 1915, 
adjudged, ordered and dec*reed as follows, to wit: 

(1) That the defendants Harriet D. Dodge and Samuel J. Brad¬ 
ford be, and they are hereby, allowed as compensation for their 
services herein a commission of five (5) per centum on the sum of 

$l.o<4.o<, said commission to be deducted bv them from the 
118 fund representing the accumulated interest on the bequest to 
Lucien T. Reid under the will of II. A. Taylor, deceased. 

(2) That said Dodge and Bradford be, and they are hereby, 
authorized and directed^ to pay out of said fund the sum of $250.00 
to Messrs. Hamilton, 5 erkes and Hamilton for services as counsel 
for defendants herein. 


(3) That the costs of this suit be, and they are hereby, adjudged 
against the plaintiff, and said Dodge and Bradford are hereby author¬ 
ized and directed to pay the same out of the said fund. 

(4) Upon the payment of the various sums hereinbefore provided 
said Dodge and Bradford are authorized and directed to pay over to 
said Lucien T. Reid, plaintiff herein, the balance of said fund then 
in their hands, and upon the making of such payment to said Reid 
said defendants shall thereby be relieved and discharged from all 
further liability or accountability either individually or as Executors 
or Trustees to the said Reid on account of the legacy to him under 
the will of Horace A. Taylor, deceased. 

ASHLEY M. GOULD, Justice. 
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From the foregoing decree the plaintiff, in open Court, notes an 
appeal to the Court of Appeals, and the bond on said appeal is fixed 
at one hundred dollars ($100.00). 

ASHLEY M. GOULD, Justice. 

119 Memorandum. 

September 10, 1915.—Bond on appeal for $100 approved and filed. 

Assignment or Errors. 

Filed October 9, 1915. 

******* 

Appellant, Lucien T. Reid, respectfully says the Court erred: 

1. In allowing the defendants 5 per cent commission on the accu¬ 
mulated interest on the bequest to this plaintiff under the will of 
H. A. Tavlor, deceased. 

2. In authorizing and directing the defendants to pay out of the 
moneys ot this plaintifi the sum ot three hundred and fifty dollars 
to Messrs. Hamilton, Yerkes and Hamilton for services as counsel 
for defendants herein. 

3. In adjudging the costs of this suit against the plaintiff and 
authorizing and directing the defendants to pay the same out of the 
moneys of this plaintiff. 

4. In authorizing and directing the defendants to pay over the 
balance of the funds of this plaintiff in their hands after making the 
aforesaid payments, and relieving and discharging defendants from 
all liability or accountability either individually or as executors or 

trustees to this plaintiff on account of the legacy to him under 

120 the will of IT. A. Taylor, deceased. 

5. In denying to plaintiff the relief prayed for in his Bill 
of Complaint herein. 

6. In denying to plaintiff interest on said legacy for the first 
year after the death of the testator. 

7. In denying the plaintiff’s right to interest on the interest be¬ 
longing to plaintiff and withheld by them. 

M. S. FARMER, 

RAY S. REID, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed October 9, 1915. 

******* 

The clerk will please prepare a transcript of record on appeal in 
the above entitled case, and include therein the following: 

1st. Bill of Complaint. 

2. Answer. / 

3. Petition for rule to show cause filed. 
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4. Answer to rule. 

5. Order directing trustees to pay over funds. 

0. Testimony of M. S. Farmer on direct examination on pages 
16 and 1 / of transcript. F h 

7. All of Dr. Grill it lrs testimony, pp. 18 to 29. 

8. All ol Mr. Reid's testimony, pp. 29 to 40. 

9. Statement of court on page 42. 

10. Exhibits Nos. 1 to 8, inclusive, in full. 

121 

11. that part of Exhibit No. 9 marked in brackets 

12. “ “ “ “ “ 10 « « a 

}?• x. “y “ T “ 00 “ “ n > bein g afbdavit of Joseph Yeorg. 

14. Exhibit No. 38. 

15. Exhibit “ 12. 

“ 13. That part marked in brackets. 

1/. “ “ 14. “ “ “ « « 

18. That pail of Exhibit No. 15 marked in brackets 

19. “ “ a “ “ 20 “ li 

20. All of Exhibit No. 48. 

21. lliat part of Ex. 22 marked in brackets 
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All of special appearance filed June Cth, 1912, in Probate Court. 
That part of first account of Executors to Probate Court marked 
in brackets. 

122 Also the opinion of the Court and decree filed August 
23rd, 1915. 

Mr. John W. Yerkes, Attorney for Defendants: 

Take notice that we have filed the above order with the clerk of 
the Supreme Couit of the District of Columbia for the preparation 
of the record. 

M. S. FARMER, Jr., 

RAY S. REID, 

Attorneys for Plaintiff. 


5—2892a 
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123 Supreme Court of the District of Columbia, 

United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
122, 1 h> th inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 32922, wherein Lucien 
T. Reid is Plaintiff and Harriet D. Dodge and Samuel J. Bradford 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, 1 hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of October, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2802. Lucien T. Reid, appellant, vs. Harriet D. Dodge et al. Court 
of Appeals, District of Columbia. Filed Oct. 27, 1915. Henry W. 
ITodges, Clerk. 
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IN THE 
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Lucien T. Reid, Appellant, 




vs. 


Harriet D. Dodge and Samuel J. Bradford, Appellees. 


BRIEF FOR APPELLEES. 


Statement. 

Counsel for appellees make a brief statement of the case 
because, in their judgment, the statement in brief for appel¬ 
lant is not sufficiently complete or entirely accurate. 

Horace A. Taylor, a resident and citizen of Washington 
City, died August 5, 1910, leaving his Last Will and Testa¬ 
ment of date January 8, 1909, and which will was duly 
admitted to probate in this District on October 3, 1910 
(Rec., p. 2). The fourth clause of this will reads (Rec., 

p. 6) : 
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“4. I bequeath the sum of ten thousand dollars to 
my executors hereinafter named, to be invested by 
them in safe interest-bearing securities, they to use the 
income therefrom for the support and education of my 
grandson, Lucien Reid, until he attains the age of 
twenty-five, at which time they are to pay over or de- 
liver the principal of said trust fund to my said grand¬ 
son if in their opinion, his character and habits are 
then such as to make it safe and desirable to put him 
in possession of the fund. If, at that time, they deem 
such delivery unwise and inexpedient, they shafl apply 
the income of the fund as above directed until the 
death of my said grandson, or until thev deem it proper 
to deliver the fund to him. whichever shall happen first. 
In the event of the death of my said grandson unmar¬ 
ried and without issue before he attains the age of 
twenty-five, I direct that the above bequest shall revert 
to my estate; in case he attains that age and dies be¬ 
fore delivery of said fund to him, T direct that the 
same be paid over to his legal representative as a part 
of his estate. The said fund and income, while in the 
hands of mv executors, shall not be liable in any man¬ 
ner for the debts of my said grandson, and he shall 
have no power to anticipate, assign, charge, or hvpothe- 
cate the same in any manner w hatever/’ 


The Lucien Reid named in this clause was plaintiff be¬ 
low and is appellant here. 

By the provisions of the 8th clause of same will (Rec.. 
p. /). Harriet D. Taylor, wife of Horace A. Taylor, now 
Harriet D. Dodge, and Samuel J. Bradford, of Hudson, 
Wis.. were appointed executors and duly qualified as such. 
They were defendants l>elow and are appellees here. 

4 here came into the hands of these executors from the 
estate of Mr. 1 aylor some $3,200.00 in cash, which w T as in¬ 
sufficient to pay debts proven and costs of administration. 
It became necessary, therefore, to sell certain stocks l>e- 
longing to the estate for the purpose of meeting claims and 


to raise the fund of $10,000.00 provided for in clause four 
cf the will (Rec., p. 11). 

The executors filed their petition in the Supreme Court 
of the District of Columbia holding Probate Court, setting 
out these facts, and praying authority of the Court to sell 
certain designated stocks for the purpose of obtaining money 
with which to pay debts and legacies (Rec.. pp. 9, 10). Un¬ 
der an order duly made by said court, certain designated 
stocks were sold, and out of the proceeds $10,000.00 was 
invested by the executors, now ap|»ellees. in two notes, each 
tor the sum of $5,000.00. each secured by deed of trust on 
valuable real estate on Pennsylvania Avenue, Washington 
City, each note tearing five per cent semi-annual interest, 
and said notes coming due on March 11, 1915. just a few 

days after plaintiff and legatee Lucien Reid would tecome 
twenty-five years of age. 

In May, 1912, appellees, as executors, filed in the Pro- 
bate Court of this District their first account as executors 
of Mr. Taylor’s will, and said account contained, among 
other items of credit, the following ( Rec., p. 9) : 

“Check to Riggs National Bank, invest¬ 
ment in two notes of $5,000 each, 
made by Simon N. Mver, dated 
March 11, 1912, payable 3 years 
after date, and secured by trust on 
lots 28 and 29, Square 291, to lie held 
under the terms of will for benefit of 
Lucien Taylor Reid.$10,000.00 

Interest on bequest of Lucien Taylor 
Reid from August 5, 1911, to March 
27, 1912, at 6%. 386.67 

Accrued interest on notes when pur¬ 
chased . 29 17 

Retained bv executors for supjiort and 
education under terms of will. $3S7 50” 








Due notice was given to plaintiff, who was then past 
twenty-two years of age and was either studying or prac¬ 
ticing law, of the filing of this account. 

On the 7th of June, 1912, this account was approved by 
the Court, notwithstanding counsel for plaintiff objected 
to its approval in court (Rec., p. 9). 

The semi-annual interest on these notes was paid promptly 
as same fell due, and the principal sum of $10,000.00 paid 
at maturity in March. 1915 (Rec., p. 21). 

Soon after the death of Mr. Taylor, appellant, through 
counsel, claimed that he was entitled to interest on the 
S10.000.00 legacy from the day of the death of testator. 
The executors denied this claim under advice of counsel, 
and stated that the legacy under the law l>ore interest from 
one year after the death of testator. As each instalment of 
interest was paid semi-annually, appellees offered to pay 
same to appellant, and upon his refusal to accept these sums, 
they were deposited in bank, earning interest. 

In their statement of the case, and at page 2 of brief, 
counsel for appellant say: 

“Thereafter, demand l>eing made by appellant for 
payment of the undisputed interest, such payment was 
refused bv appellees, except upon the condition prece¬ 
dent that appellant should execute a release, the 
avowed purpose of exacting which was to foreclose 
adjudication of the disputed question as to the date 
from which interest began to run. Acceptance of pay¬ 
ment on these terms was refused and the bill in this 
cause was filed.” 

Conditions were not required by appellees, but by appel¬ 
lant. 

The trial court, in its opinion (Rec., p. 30), says: 

“The defendants are also criticised for their failure 
to pay the semi-annual installments of interest to the 
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plaintiff during the period of their administration; but 
the correspondence shows that as each semi-annual 
l>ayment of interest was made to the executors they 
tendered it to the plaintiff and in each instance he re¬ 
fused to receive it, under the expressed theory that 
his receipt for it without qualification would amount 
to a waiver of his claim to interest for the first year 
following the death of the testator.” 

On September 18, 1914, plaintiff, being then twenty-four 
years six months of age, filed his bill in the Supreme 
Court of the District of Columbia (Rec., pp. 1 to 5, inch), 
against these executors, in which he charged them with 
fraudulent, wrongful, unlawful and negligent conduct in 
connection with this $10,000.00 fund, and sought their re¬ 
moval as trustees, for an accounting and for other proper 
relief. 

Answer under oath was expressly waived, but the defen¬ 
dants, on November 13, 1914, filed their answer, which was 
sworn to (Rec., pp. 8 to 16, inch). This answer is a full 
and complete statement of their every act and conduct as 
executors in connection with the fund in dispute, and they 
deny that they had been guilty of any fraudulent, wrongful, 
unlawful or negligent conduct in connection with the 
execution of the will of Horace A. Taylor and in connec¬ 
tion with the legacy of plaintiff. They claimed that under 
Section 369 of the Code of this District they held this fund 
as executors under the direction of the Probate Court, and 
that the investment made had been approved by that court. 
They alleged that they had regularly offered to pay the in¬ 
terest installments to plaintiff, and he refusing to accept 
same, except upon conditions of his own creation and not of 
theirs, these instalments were deposited in bank. They ad¬ 
mit that they declined to pay interest on the fund until the 
expiration of one year after the death of Mr. Taylor. In 
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their answer (Kec., p. 12) they asserted their willingness 
then to pay the interest to plaintiff. 

On April 7, 1915, and before a hearing on the original 
suit, plaintiff, having reached the age of twenty-five years, 
filed his j>etition in this cause, charging that the $10,000.00 
lund was in the hands of the defendants, and praying that 
they be required to pay the principal sum and interest over 
tc plaintiff (Rec., pp. 19, 20). Defendants answered (Rec., 
pp. 21, 22), admitting collection of the two notes of $5,- 
000.00 each, above referred to, and that they had in their 
possession the $10,000.00 in cash, with its interest, and that 
largely for the reason of the pendency of this suit defen¬ 
dants had not paid over to plaintiff the $10,000.00 when he 
l>ecame twenty-five years of age the preceding month, and 
offering voluntarily, as executors aforesaid, to pay to the 
plaintiff a sum sufficient to meet all of his expenses in con¬ 
nection with this litigation or otherwise, provided he exe¬ 
cute and deliver to them a proper receipt. 

On May 10, 1 ( )15, an order was entered on the petition, 
to which attention is directed (Rec., p. 23), ljecause it sets 
out the offer of defendants made in open court to pay to the 
plaintiff then and pending final determination of the suit, the 
sum of $10,750.00. It was after this offer that the Court 
directed the payment of said sum upon the execution by 
plaintiff of a receipt for same (Rec., pp. 23, 24), and this 
payment of $10,000.00 principal and $750.00 earned inter¬ 
est, to lie without prejudice to the plaintiff to prosecute his 
suit to final determination for the balance of his claim, as 
set out in his bill. This order was entered by Mr. Justice 
Siddons, then sitting in equity. 

The cause came on for hearing on the pleadings and tes¬ 
timony before Mr. Justice Gould, then sitting in equity, 
in June, 1915, who filed his opinion therein on August 21, 
1915 (Rec., pp. 24 to 31, inch), and decree was entered 
August 23, 1915 (Rec., p. 31). 




The Court, in its opinion, held (Rec., p. 30) that there 
had been no misconduct, breach of trust or antagonism to 
the plaintiff on the part of the defendants in the adminis¬ 
tration of the trust, but “on the contrary the correspondence 
clearly shows that they discharged their duties with ability 
and absolute fidelity to the interests of the plaintiff, notwith¬ 
standing continuous captious criticism and unmerited accu¬ 
sation on the part of one of the counsel for the plaintiff.” 

Ihe position of defendants in refusing to recognize the 
claim of plaintiff for interest on the legacy for the year fol¬ 
lowing the day of the death of the testator was sustained. 

The records of the Probate Court disclosing that the de¬ 
fendants had been paid a commission of two per cent upon 
the $10,000.00 in controversy and a part of the interest, the 
Court allowed them a commission of five per cent upon the 
remainder interest collected and a fee of $250.00 to de¬ 
fendants’ counsel for services rendered in the equity suit, 
and directed the executors, after deducting these sums and 

the costs of the suit, to pay the balance of interest in their 
hands to plaintiff. 

From the decree entered an appeal was taken to this 
Court, and on motion of appellees the Court ordered stricken 
from the transcript of record filed the statement of evidence. 

Hearing on motion of appellees to dismiss was continued 
by the Court to the hearing on the merits. 

Points of Law and Fact to be Discussed. 

Were the Rulings of the Trial Court Correct? 

(a) In holding that plaintiff had no valid claim to in¬ 
terest on his legacy for the year following the date of death 
of testator? 

(b) In allowing appellees a commission of five per cent 
on part of interest collected? 



(c) In directing that a counsel fee of $250.00 for their 
attorneys and the costs of this suit be paid by the executors 
out of the balance of interest in their hands? 

Argument. 

First . 

A. 

We insist that interest on the $10,000.00 legacy began on 
August 5, 1911, or one year after date of testator’s death. 

The plaintiff and legatee, Lucien T. Reid, was bom March 
5, 1890, was past nineteen years of age when the will was 
written, and about twenty and a half years old when tes¬ 
tator died. Section four of the will, supra, directs the exec¬ 
utors to invest the sum of $10,000.00 in safe interest-bearing 
securities, and they to use the income therefrom (italics 
ours) for the supixjrt and education of said Reid until he 
attained the age of twenty-five years, at which time they 
were to pay over the principal sum, if his character and 
habits, in their opinion, made it safe and desirable to put 
him in possession of the money. It is further provided that, 
this fund and income, while in the hands of the executors, 
should not be liable in any manner for the legatee’s debts, 
nor should he have power to anticipate, assign, charge or 
hypothecate the same in any manner whatever. 

The plain direction of the will is that the income of this 
fund should l>e used. There could l>e no income until $10,- 
000.00 of testator’s estate had l>een invested under the terms 
of the will in “safe interest-bearing securities.” There 
could be no investment until the executors had properly 
and legally in their hands the sum of $10,000.00 to invest 
for the purpose named. 

The answer of defendants discloses the fact that only 
some $3,200.00 came into their possession from the estate 
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in cash, and that this was insufficient to pay the debts proven 
against the estate and costs of administration. 

After they became apprised of the probable indebtedness 
due by the estate, they filed in the Probate Court their peti¬ 
tion asking permission to sell certain stocks of the estate for 
the purpose of raising this $10,000.00 fund. The Court 
so directed, and in this legal way money for the investment 
was secured. 

After the time required by law for the presentation of 
claims and the exhibition of an account shall have expired, 
it becomes the legal duty of the executors, which can be 
enforced, to make settlement with legatees and to create 
funds for their benefit if the will so provides, and until that 
time comes, claims of legatees can not be legally enforced. 

Sinnott vs. Kenaday, 12 App. D. C., at page 121. 

To allow interest from the date of the death of testator 
would increase the legacy to be paid out of the corpus of the 
estate from $10,000^00 to $10,500.00 or $10,600.00, and 
would make an interest payment not from interest on the 
investment of the principal fund, as provided in the will, 
but from the corpus of the estate. 

Under the decisions, every testator is presumed to have 
knowledge of the general rules and law controlling with 
regard to the date when interest becomes payable under the 
law on legacies provided for in the will. 

In re Knight’s Estate, 135 N. W., 379. 

B. 

The only theory upon which it can be claimed that plain¬ 
tiff was legally entitled to interest from the date of the 
death of testator is that testator stood in loco parentis to 





him. There is no allegation of the bill of complaint that 
this relationship existed, and not a word in the record show¬ 
ing this status. The answer under oath states specifically 
that testator had never assumed or held such position, and 
that plaintiff was the only child of his living parent, one 
Ray S. Reid, an attorney-at-law. 

In Marshal vs. Iaylor, 43 N. J. Eq., page 1, the Court, 
at page 4, says: 

“The proj>er definition of a person in loco parentis, 
to use the words of Chief Justice Green, in Bowker- 
droff vs. Marselis, is a person who means to put him¬ 
self in the situation of a lawful father of the child with 
reference to the father’s office and duty of making 
provision for the child.” 

There is no evidence that the testator ever stood in this 
relationship to the plaintiff, no evidence that he ever con¬ 
tributed a dollar toward his support during his lifetime, or 
that he ever in any way put himself in the situation of father 
of the child. The grandfather lived in Washington, the 
grandson in Wisconsin, the home of his father. 

The trial court, in its opinion handed down (Rec., p. 29), 
in discussing this question, says: 

“The record in this case contains no showing that the 
testator ever stood in this relationship ro plaintiff. 
There is no evidence that Taylor, the testator, ever con¬ 
tributed a dollar toward the plaintiff’s support during 
his life, or that he ever put himself in the situation of a 
father to him. The plaintiff’s own father was living at 
the time of the death of Mr. Taylor, was and is a 
lawyer, and appears as counsel for the plaintiff in this 
case.” 

In Rozer vs. May, 43 App. D. C., page 103, this Court 
at page 104, said: 
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“It appears that the cause was heard in the court 
below upon evidence in support of the bill and an¬ 
swers. Not 1>eing in the record it must be presumed 
that it supported the decree.” 

In Harrell vs. Harrell, 58 N. C., at page 4, the Court, 
after stating the general rule as to interest on legacies, 
namely, that they bear interest from one year after the 
testator’s death, says: 

« 

“There is an admitted exception in the case of such 
a legacy to a child, or to one to whom the testator 
stands in loco parentis who is otherwise unprovided 
for: * * * This exception is not made in favor of 

a grandchild of the testator, unless he stands in loco 
parentis to the legatee. * * * There is nothing in 

the present will or in the facts stated in the pleadings, 
to show that the testator undertook to provide for the 
legatee as if she were his own child.” 

In re Estate of Sarah A. Todd, deceased, 237 Pa., 466, 
43 L. R. A. (N. S.), 869 (October, 1912), the Court says: 

“The general rule upon the subject is thus stated in 
a late case. ‘It is plainly reasonable, and the authori¬ 
ties agree, that a legacy bears interest from the time 
it is payable under the terms of the will. If the time is 
not fixed, then interest runs from the expiration of a 
year from the testator’s death.’ ” 

The opinion then quotes from 2d Williams on Executors, as 
follows: 


“A further exception to the rule exists in the case of 
a legacy given to a child by a parent, or one in loco 
parentis, whether by way of portion or not, in which 
instance the Court will give the interest from death, to 
create a provision for its maintenance, * * * The 





proper definition of a person in loco parentis to a child 
is a person who means to put himself in the situation of 
the lawful father of the child, with reference to the 
father’s office and duty of making a provision for the 
child. * * * Mothers, greatuncles, uncles, grand¬ 

fathers or grandmothers, or putative fathers are not to 
l>e considered in loco parentutn, unless they have in¬ 
tended to assume the office and duty of a parent.” 

In Welch vs. Brown, 43 N. J. Law, page 37, the Court, 
at page 39, says: 

“In determining as of the time legacies shall take 
effect and be payable, certain general rules have been 
adopted; and testators in making their wills are con¬ 
sidered as framing their testamentary dispositions in 
view of those general rules. * * * With respect 

to general legacies, the law, for convenience, has pre¬ 
sented as a general rule that where no time is named 
by the testator, and in the absence of any intention de¬ 
rived from the will itself, such general legacies shall 
be raised and specified out of the testator’s estate at 
the expiration of one year next after his death.” 

In McWilliams vs. Falcon, 59 N. C., 235, at page 236, 
the Court gives the following reason for the exception as 
to the interest in a case where the testator does stand in 
loco parentis: 

“In such cases, interest is allowed from the death 
of the testator, because the object, i. e ., to furnish 
means for subsistence, does not admit of delay, and 
the legatee should not be left to starve.” 

Without extending quotations, reference is made to the 
following additional decisions supporting the proposition 
that interest in this case should be allowed from one year 
after the date of Mr. Taylor’s death: 
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Wheeler vs. Bren, 33 Miss., 126. 

Doten vs. Doten, 66 New Hampshire, 331. 

Lupton vs. Lupton, 2d Jones Chancery, 614. 

Chambers, Gdn. vs. Chambers, 87 Ky., 144. 

In their discussion of this point, counsel for appellant, in 
their brief, page 5, say: 

i 

“The question is interesting and important, and is not 
yet settled in this jurisdiction, for even if the case of 
Powell vs. Drake, cited in the opinion below, were as 
apposite as is contended, which appellant does not con¬ 
cede, it would not be controlling, for, as was early in 
the history of this Court established, the decisions of 
the Court in general term are only followed when their 
reasoning is approved by this Court.” 

i 

It is notable that counsel for appellant, while admitting 
the importance of this question, and that it is not yet settled 
in this jurisdiction, failed to cite an authority from any court 
sustaining their jjosition, and the more notable l>ecaue their 
diligence in research is conceded. 

In the case referred to, Powell, ct cil., vs. Drake, ct at., 19 
D. C., at page 334, the Court, in general term, held that in 
this District pecuniary legacies bear interest from one 
year after the testator’s death, and this even though by rea¬ 
son of litigation their payment be longer delayed. In the 
body of the opinion, and at page 337, the Court quoted with 
approval from Budd vs. Garrison, 45 Md., 420, as follows: 

“There can l>e no doubt that a pecuniary legacy bears 
interest from the time at which it is by the terms of the 
will made payable, and if no time of payment is fixed 
by the will it is payable within the time limited by law, 
and bears interest from that date, that is, from the ex¬ 
piration of one year after the testator’s death. To this 
general rule there is the exception that where the tes- 
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tator stands to the legatee in loco parentis, and the 
latter is otherwise unprovided for, then, whether a 
future time is fixed for the payment or not, interest 
will be allowed from the testator’s death.” 

At P a £ e 6 of their brief, counsel for appellant refer to the 
case of McLane vs. Cropper, 5 App. D. C., 276, and while 
not citing this opinion as direct authority, say that the prin¬ 
ciples of that decision control the decision of this case in 
appellant s favor. \\ e understand the decision in that 
case, so far as it refers to the point now lieing discussed, 
Simply follows the general rule, namely, that where an 
annuity or the income of a fund for life is given, interest 

runs from the death of the testator. This court, at page 
297 said: 


“\\ here the will does not express an intention to the 
contrary, the rule is now general that the legatee of 
the life interest is entitled to receive the income or 
interest from the time of the testator’s death.” 

In re Estate of Sarah A. 1 odd, deceased, supra, the Penn¬ 
s'Kama court said, after discussing the exception as to 
interest that controls where the testator stood in loco paren¬ 
tis to the child: 


Another exception to the rule is where an annuity 
or the income of a fund for life is given, in which case 
interest runs from the death of the testator.” (Cases 
cited.) 

The reason for this exception is made perfectlv manifest 
in the opinions. 

There l>eing no authority, so far as our examination goes, 
and none being produced by counsel for appellant, calling 
in question or gainsaying the ruling of the trial court as to 
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the payment of interest on the legacy involved, we submit 
that it should lx? sustained by this court. 

Second. 

The commission of five per cent on $1574.57, l>eing a part 
of the interest on the $10,000.00 legacy collected by ap¬ 
pellees, was a proper allowance. 

As appears from the record, the entire interest collected 
by appellees on the fund and interest earned on interest, 
amounted to $1932.07. Of this amount $357.50 appears 
as a credit in the first and only account filed by the execu¬ 
tors, and upon which two per cent was allowed them (the 
estate lx?ing still unsettled in the Probate Court) (Rec., p. 
9), leaving the sum stated in the decree as $1574.57 upon 
which no commission had been allowed or collected. The 
trial court heard the testimony offered and was informed 
as to the services rendered by these executors or trustees, 
and the circumstances under which they were rendered. To 
the time of the rendition of the decree below, appellees had 
received two per cent on the principal fund, or $200.00; 
two per cent on $357.50, or $7.15, and adding to these sums 
the five per cent commission allowed, namely, $78.73, we 
have a total of $285.88 received by appellees as total com¬ 
pensation for receiving, being liable for personally and on 
their bond, investing, handling for nearly four years, and 
paying out a legacy amounting in all to $11,932.07. We 
challange the records of our court for a case where execu¬ 
tors, or trustees as plaintiff designates them, have asked and 
received so meagre an allowance. 


Third. 

The court below, with full knowledge of all the facts, 
disclosed at the hearing of the suit instituted by plaintiff 
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considered the acts of the defendants relied upon bv plain¬ 
tiff as showing misconduct in the administration of the 
trust, and said, at page 30: 

“It thus appears that no misconduct, breach of trust 
or antagonism to the plaintiff are shown on the part 
of the defendants in the administration of this trust. 
On the contrary the correspondence clearly shows that 
they discharged their duties with ability and absolute 
fidelity to the interests of the plaintiff, notwithstand¬ 
ing continuous captious criticism and unmerited accu¬ 
sation on the part of one of the counsel for the 
plaintiff.” 

And on the proposition whether defendants were to l)e 
condemned l>ecause of the failure of the plaintiff to accept 
the semi-annual instalments of interest, the court, at page 
30, says: 

“but the correspondence shows that as each semi¬ 
annual payment of interest was made to the executors 
they tendered it to the plaintiff and in each instance 
he refused to receive it, under the expressed theory 
that his receipt for it without qualification would 
amount to a waiver of his claim to interest for the 
first year following the death of the testator.” 

It is clear from this that the interest was tendered by the 
executors without any qualification in the receipt, but that 
the plaintiff, refusing to sign an ordinary receipt, de¬ 
manded the acceptance by the executors of a receipt con¬ 
taining some distinct qualification. 

Nor is there anything in the record to rightly justify the 
statement in brief for appellant at page 6 that Mr. Justice 
Siddons, by his order (Rec., pp. 23, 24) decided that the 
requirement by appellees of such waiver was not justified. 
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against defendants, allowed defendants a counsel fee of 
$250.00 and the costs of the litigation as against the legacy 
bequeathed to plaintiff. The court decided that there was 
no basis or justification for the institution of this suit loaded 
with charges of fraudulent, unlawful, negligent and wrong¬ 
ful conduct on the part of the defendants, a suit attacking 
business competence, their character and integrity. At page 

-7 of the record, the trial court, in its opinion asked this 
question: 

“1st. Was the legacy of plaintiff properly adminis¬ 
tered by the defendants in the Probate Court?” 

and referring to Section 369 of the Code of this District, 
said : 


It would seem clear that this Section gives ample 
powers to the executors in this case to invest the 
$10,000 and hold the securities therefor as executors, 
until the period or contingency ujxin which it was to lx? 
paid should ainve or happen. Indeed, in the absence 
of such a Statute, they would have had the same power 
and authority in this jurisdiction.” 

The court then quoted, as sustaining this view of the law, 
from Marfield vs. McMurdy, 25 App. D. C., 342, 351. 

The court then considered the question whether interest 
should l>e paid on the legacy from the date of testator’s 
death, and after a full discussion of the authorities, held that 
the decision of the executors in this regard was according 
to law. and therefore correct. 

In discussing the third question propounded by the court, 
on page 2/, namely, Has the conduct of the defendants in 
the administration of their trust been such as to warrant 
their removal, either as executors or trustees,” the court 
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considered the acts of the defendants relied upon by plain¬ 
tiff as showing misconduct in the administration of the 
trust, and said, at page 30: 

“It thus appears that no misconduct, breach of trust 
or antagonism to the plaintiff are shown on the part 
of the defendants in the administration of this trust. 
On the contrary the correspondence clearly show s that 
they discharged their duties with ability and absolute 
fidelity to the interests of the plaintiff, notwithstand¬ 
ing continuous captious criticism and unmerited accu¬ 
sation on the part of one of the counsel for the 
plaintiff.” 

And on the proposition whether defendants were to l>e 
condemned l>ecause of the failure of the plaintiff to accept 
the semi-annual instalments of interest, the court, at page 
30. says: 

“but the correspondence shows that as each semi¬ 
annual payment of interest was made to the executors 
they tendered it to the plaintiff and in each instance 
he refused to receive it, under the expressed theory 
that his receipt for it without qualification would 
amount to a waiver of his claim to interest for the 
first vear following the death of the testator.” 

It is clear from this that the interest was tendered by the 
executors without any qualification in the receipt, but that 
the plaintiff, refusing to sign an ordinary receipt, de¬ 
manded the acceptance bv the executors of a receipt con¬ 
taining some distinct qualification. 

Nor is there anything in the record to rightly justify the 
statement in brief for appellant at page 6 that Mr. Justice 
Siddons, by his order (Rec., pp. 23, 24) decided that the 
requirement by appellees of such waiver was not justified. 
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There is no reference in the order to a waiver. The order 

shows an offer of defendants in open court to pay 

$10,000.00 principal and $750.00 of interest to plaintiff 

and such a payment was ordered upon the execution of a 

receipt that would lie valid and protective to the appellees 

m making their settlement in the Probate Court of this 
District. 

Nor is there any fact appearing in the record to justify 
the added statement on page 6 “that the occasion for the 
present litigation was the unwarranted requirement of too 
broad a receipt.” If a simple receipt, acknowledging the 
payment by fiduciaries of a certain sum of money, and nec¬ 
essary for their protection in the settlement of their accounts, 
is too broad and a proper basis for such a suit as this, then 
the position of a fiduciary is not a desirable one. 

Under the record as it stands, plaintiff filed this suit seek¬ 
ing the removal of these defendants from the position of 
trust imposed upon them by a deceased husband and friend. 

because of alleged fraudulent, wrongful, unlawful and negli- 
rent conduct. 

Under the opinion of the trial court and the decree ren- 
dered. not an allegation of this bill was sustained, and the 
absolute error, not to say falsity, of some of them is de¬ 
clared by the Court to have lieen shown by the correspond- 
ence produced. 

Under these circumstances, we submit that it is only just 
and equitable that defendants should lie allowed a reason¬ 
able counsel fee for defending the suit. The record shows 
the existence of no necessity for the filing of this bill. In¬ 
terest had lieen regularly tendered the plaintiff, the date for 
the payment of the principal had not come, and when this 
date did arrive these defendants, notwithstanding the allega¬ 
tions of this bill, and the pendency of this suit, made no 
effort to defer payment by exercising the power, authority 
and right conferred tpion them by the will of testator. 


As to the costs, plaintiff failed of success on every propo¬ 
sition presented in his bill, and the trial court (Rec., p. 30), 
declares that the correspondence clearly shows that the de¬ 
fendants discharged their duties with ability and absolute 
fidelity to the interests of the plaintiff. 

Under these circumstances is there any reason why the 
defendants should bear the burden of the costs of this cause, 
or is it not within all precedent that the unsuccessful party 
should bear them? 

An affirmance is respectfully asked. 

Edmund Brady, 

John W. Yerkes, 
Attorneys for Appellees. 


